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ABANDONMENT. See Tora Loss. 


ACCIDENT. 
1. CatrLe TENDERS CoNsSTRUED—KNOWLEDGE OF MuTuAL MEMBERS. 


Where “cattle tenders ”’ are included in the hazardous occupations of 
an accident policy, the words do not include a tender of horses. 
Members of mutual companies charged with knowledge of the by-laws 
are not charged with a knowledge of the meaning of ambiguous 
terms in the policy so as to except them from the rule that. such 

clauses are to be strictly construed against the company. 


—Brock vs. Brotherhood Acc. Co., 662. 


2. DeatH From DIsEASE. 


Under favor of section 5201, Rev. St., counsel may request the court 
to instruct the jury, if they return a general verdict, to find spe- 
cially upon particular questions of fact stated in writing, but it is 
not error to refuse a request to instruct the jury to return a special 
verdict answering such questions. 


If a policy of insurance against accident contains a stipulation that 
the insurer shall not be liable on account of the death of the as- 
sured if it results wholly or partly from infirmity or disease, the 
stipulation is available as a defense, notwithstanding sections 3625. 
and 3626, Rev. St., whose effect is limited to defenses founded on 
fraud or misstatement in the application. 


— tna Life Ins. Co. of Hartford, Conn., vs. Dorney, 721. 
3. DeratrH FRoM Fauu In Cass oF DISEASE. 


The policy insured against bodily injuries through external, violent and 
accidental means. 

Held, That death from a rupture of a kidney, due to an accidental fall is 
within the policy, although the rupture would not have occurred ex- 
cept through a cancerous condition of the kidney. 

Held, That the death was due to the fall, “independent of all other 
causes.” 

Where a prima facie case is made out through evidence that death re- 
sulted from a hemorrhage due to the fall, the burden is on the com- 
pany to show death from cancer. 


—Fetter et al. vs. Fidelity & Casualty Co., 604. 


4. Errect or Ruprure —Torat Disasiiry — WaIver By AGENT. 


A judgment granting a first new trial will never be reversed unless the: 
law and the facts demanded the verdict rendered; and this is true 
notwithstanding the grant of a new trial may have been based upon 
a single ground in the motion, and though this ground may not 
have been well taken. But where, in such a case, the defendant in 
error brings a cross-bill of exceptions, the assignments of error 
therein relating to matters which will probably arise at another 
hearing will be decided. 

A judge of a city court, who has, under the act creating the court, 
‘power and authority to hear and determine all civil cases of which 

VoL. XX XIT.—67. 





1058 Insurance Law Journal. 


the said court has jurisdiction,” when no demand for a jury is made 
within a given time, may hear all such cases without a jury; but he 
is not required to do so, and he may, in his discretion, submit any 
civil case to a jury, though no demand for that form of trial may 
have been made by either party. 

When an accident insurance company seeks to avoid liability under a 
clause in a policy providing that the “insurance shall not cover 
* * * accident, nor injuries, nor death, nor loss of limb or sight, 
resulting, wholly or partly, directly or indirectly, * * * from 
hernia,” and the insured had, at the time of the injury for which 
indemnity is claimed, an existing hernia in his system, it is incum- 
bent upon the company, after it has been prima facie shown that an 
injury to the plaintiff resulted from an accident within the meaning 
of the policy, to show that the existence of the hernia at that time 
was a substantial contributing cause, which wholly or partly, di- 
rectly or indirectly, brought about the injury resulting from the 
accident; and liability under the policy is not defeated by showing 
simply that the existence of the hernia rendered more serious the 
consequences resulting from the accident: Lumpkin, P. J., and Lit- 
tle, J., dissenting. 

Where, in a policy of insurance, there is an express stipulation that ‘no 
agent has power to waive any condition of this policy,” the insured, 
by an acceptance of the policy, is estopped from relying upon any 
agreement made with an agent having the effect of waiving one of 
the conditions enumerated in the policy. 

In a suit brought upon a policy of accident insurance to recover an in- 
demnity for loss of time during a period of total disability, it is 
error to allow an amendment setting up a claim under the policy 
for indemnity for a partial disability for a period of time following 
the period of total disability, when the amendment does not allege 
that proper proof of such claim was made within the time required 
under the policy. A refusal on the part of the company to pay a 
claim for a total disability or a denial of liability on its part for 
such indemnity, would not have the effect of relieving the insured 
from the necessity of making the proof necessary to establish his 
additional claim for a partial disability. 


—Thornton vs. Travelers Ins. Co., 34 


5. Evipence 1n Case or RuprurE—NOTICE oF. 


The insured was a strong and healthy man, capable of lifting easily 
from 200 to 250 pounds. In the course of his work he assisted in 
carrying an iron bar weighing from 350 to 400 pounds, and immedi- 
ately after became sick and pale, being forced to quit work through 
violent dilation of the heart, resulting in death within a few weeks. 


Held, That the rupture of the heart was an accident within the meaning 
of the policy covering injuries caused solely by external, violent 
and accidental means. 

Held, That the pallor and sickness and changed color of the skin were 
visible external marks within the meaning of the policy. 

Held, That whether notice within twelve days of his death by wife, who, 
in such event was the beneficiary, was immediate notice under the 
circumstances was for the jury. 


—Horsfall vs. Pacific Mut. Life Ins. Co., 892. 


6. EvripENncEe or—Proors or INnsury. 


Plaintiff testified that he leaned against the balustrade surrounding the 
stairway on the fourth floor of a building, and that his next suc- 
ceeding consciousness was a sense of intense pain, and a realization 
that a physician was applying stimulants to his nostrils at the land- 
ing beneath the balustrade, where he was found with both legs 
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fractured. He had no recollection of his flight through space. 

Evidence held sufficient to warrant the inference of an accidental 
fall from the balustrade. Held, further, that the inference of an 
accidental fall is one inference to be drawn from the facts proved, 
which must prevail in the absence of a showing that the fall was 
the result of design or insane impulse. 

The beneficiary will not be held to a strict and literal compliance with 
the provisions of an accident insurance policy with reference to 
final proofs of the extent and duration of the injury, where a short 
delay in supplying such proofs has been occasioned by circum- 
stances not attributable to his own laches or bad faith, and particu- 
larly where the insurer could easily have enabled the claimant to 
obviate its objections to the sufficiency of the proof. 


— Western Travelers’ Acc. Ass’n vs, Holbrook, 714. 
7. From Startinec TRA. 


The policy insured against accident while riding upon a passenger train 
as passenger, but excepted injuries received while boarding and 
alighting from a train in motion, or being on any part not for oc- 
cupation of passengers. 

Held, That there was no liability for injuries received by a sudden start- 
ing of the car just as insured got on the steps. 


—Travelers Ins. Co. vs. Brookover, 343. 




































































8. Inrrratine Porson as, 


1. Under a policy of insurance against the effects of bodily injury 
caused solely by external, violent, and accidental means, wherein it 
is provided that the insurance does not cover injury, fatal or non- 
fatal, resulting from any poison or infection, or from anything acci- 
dentally or otherwise taken, administered, absorbed, or inhaled, no 
recovery can be had for injury resulting from inflammation of the 
eyes in consequence of accidentally coming in contact with poison 
ivy, whereby the irritating poison was absorbed into the eye. 


—Preferred Acc. Ins. Co. vs. Robinson, 614. 



































9. Luaapritrty ror Mepicat ATTENDANCE. 


An accident insurance policy provided: That “ The assured shall not 
settle any claim, except at his own cost, nor incur any expense, nor 
interfere in any negotiations for settlement or in any legal pro- 
ceeding without the consent of the company previously given in 
writing, but he may provide at the time of the accident such imme- 
diate surgical relief as is imperative. The assured when requested 
by the company shall aid in securing information and evidence and 
in effecting settlements, and in case the company calls for the at- 
tendance of any employee or employees as witnesses at inquests 
and in suits, the assured will secure his or their loss of time.’”’ That 
“no action shall lie against the company as respects any loss under 
this policy unless it shall be brought by the assured himself to re- 
imburse him for loss actually sustained and paid by him in satis- 
faction of a judgment after trial of the issue.” That “this policy 
shall only cover losses sustained by and liability for any claims 
against the assured as a result of the risk specified in the contract 
or contracts hereto attached.” 

Held, The insured was constituted the agent of the insurer for the pur- 
pose of calling medical attendance in case of emergency, and the 
liability incurred was independent of the obligations otherwise pro- 
vided in the policy. 


































—Kelly vs. Maryland Casualty Co., 847. 





10. Lxasrirry in Case or Specrat Crass, 


1. A mutual accident association classified its members according to the 
hazard of their respective occupations. The plaintiff belonged to a 
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class which entitled its members to $2,500 for the loss of a hand by 
accident. The members of another class were entitled to but $500 
for such injury. A clause of the by-laws, which were a part of the 
contract of insurance, provided that no greater amount should be 
paid any member than the amount payable to the latter class for 
any injury received while hunting, or in any way using or handling 
firearms. The plaintiff lost his hand by the discharge of a gun 
which he was removing from one room of his house, where it was 
left by one of his boarders, to another. Held, that his recovery was 
limited to $500. 
—Doody vs. National Masonic Acc. Ass’n., 231. 


11. Non-PayMENT oF PREMIUM IN CasE OF RarRoaD EMPLOYEE. 

Where an accident insurance company issues a policy for separate 
periods of two, two, three, and five months to a railroad employee 
who agrees to pay premiums every month for four months, one for 
each of the insurance periods, and who gives an order on the pay- 
master of the railroad company to pay the premiums out of his 
wages monthly for four consecutive months, and the first premium 
is paid under this order; and where the employee does not earn 
any wages for the second month specified, to be applied to the pay- 
ment of the premium for the second period, and in consequence 
thereof the paymaster has no funds with which to pay that pre- 
mium; and where the policy stipulates that “‘ all claims for injuries 
received during any period (except the first) for which the respective 
premium shall not have been actually paid shall be forfeited to the 
company;’’ and where the employee is killed by an accident on the 
railroad during the second period, and no premium for that period 
has ever been paid,—the beneficiary cannot recover on the policy. 

Where exception is taken to the grant of a nonsuit, the admission of 
evidence over the objection of the plaintiff will not work a reversal 
when it appears that the nonsuit should have been granted whether 
such evidence was admitted or excluded. 


—Reed vs. Travelers Ins. Co., 544. 


12. NoticeE—Eatina Oysters. 

The provision in an accident policy requiring immediate notice is in- 
valid where a statute prescribes that any stipulation in a contract 
requiring notice of claim for damages shall be void which requires 
less than ninety days. Notice of accident is notice of claim for 
damages. 

Death from eating unsound oysters in ignorance of their character is 
death from external accident. 

Where the company simply pleaded death from poisoning it cannot con- 
tend that death was due to other causes. 


A policy exemption from liability for death from anything taken, did 
not apply to something taken, as in this case, as an ordinary article 
of food. 

—Maryland Casualty Co. vs. Hudgins, 665. 
13. Norrce or DrsaBinity. 


In case of an accident policy insuring against disability or death, and 
requiring notice within fifteen days of the accident, the time for no- 
tice did not begin from the occurrence of the accident, but from 
the time of the disability or death. 

Where the liability was limited to injury resulting in disability or death 
through accidental means which should, from the date of the acci- 
dent, continually disable the insured, and that the liability should 
be limited to one of the losses specified, and the loss specified was 
from death, it was not necessary that the disability preceding death 
should have been continually disabling. 


—Rorick vs. Railway Officials’ §* Employees’ Acc. Ass’n, 406. 
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14. Occupation. 

The plaintiff was insured as proprietor of a grist mill, and a lesser in- 
demnity in case of accident in any occupation or exposure classed 
as more hazardous was stipulated. He was injured while engaged 
in overseeing the work of haying on his father’s farm during the dis- 
ability or absence of the latter, and while riding on a horserake. 


Held, That this was not merely incidental to his ordinary business, but 
a different occupation within the meaning of the policy. 


—Estabrooks’ Adm’rs. vs. Union Casualty § Surety Co., 90. 


15 Rarproap tn Case or CrripPpLE—KNOWLEDGE oF Risk By AGENT. 


Where a railroad ticket agent was also the agent of an accident insur- 
ance company, and authorized to solicit risks, and was permitted to 
be the sole judge as to whether a risk would be accepted, such agent 
had power to waive a provisien in a policy which he issued to a 
cripple, just prior to insured’s boarding a train, that the policy did 
not insure any crippled person. 

Where an accident insurance agent sold a policy providing that it did 
not insure any crippled person with knowledge that the purchaser 
was maimed, the company was estopped to deny that the agent 
thereby waived such provision. 

Where insured, who was a cripple, testified that in purchasing an acci- 
dent insurance ticket of defendant’s agent he walked in before him 
with his usual limp, and on reaching the ticket window he laid his 
cane on the shelf thereof in plain view of the agent, whether the 
agent knew, or had reasonable opportunity for knowing, that plain- 
tiff was a cripple, and therefore waived a provision in the policy 
that defendant did not insure crippled persons, was a question for 
the jury. 

Plaintiff purchased an accident insurance policy from the railroad 
ticket agent, who was also defendant’s agent for the issuance of 
such policies. Soon after receiving the policy, he boarded a pas- 
senger train, and in less than ten minutes he was injured by the 
derailing of the car. Held, That a statement made by the agent to a 
third person, after plaintiff’s injury, that such agent knew, when he 
sold the ticket, that plaintiff was lame, and that it was because he 
had so many accidents, and been so unfortunate, that he asked him 
if he did not want an accident ticket; that a man who had had so 
many accidents ought to have accident insurance—was inadmissible 
as res geste. 

—Standard Life § Accident Ins. Co. vs. Holloway, 548. 


16. Srarurory Penatty— SuBROGATION. 

The Texas statute which imposes a penalty of 12 per cent and attorney’s 
fees on an insurance company which fails to pay a claim within the 
time specified in the policy does not apply to an accident policy. 

The right of subrogation dces not attach to accident insurance. 

—Atna Life Ins. Co. vs. J. B. Parker § Co., 520. 


17. Surricrency or NoticE—TAKING oF MORPHINE. 


An accident policy stipulated for immediate notice and proofs of loss, 
but provided no penalty for neglect. 

Held, That where the answer was a virtual admission that the company 
was sufficiently informed regarding the accident, timely notice will 
be assumed and its alleged failure will be no defense. Where the 
answer sets up death from a cause not covered, and also a failure 
to furnish proofs, views differ as to whether the latter is waived. 

The policy insured against bodily injuries through external, violent, 
and accidental means. The cause of death was the taking of a 
medicine called morphine, alleged by the company to be intentional. 
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Held, That where such intentional taking was for medical purposes, to 
allay pain, it was not within an exception of death from the use of 
narcotics. 

Held, That where the means of death is undisputed the question whether 
it was from a cause insured against is purely one of law. 

Held, That the cause of death was not within an exception of injuries 
resulting from anything accidentally taken. 


—Dezell vs. Fidelity & Casualty Co., 905. 
18. Trmety Notice—OccupaTIon. 


The provision in an accident policy requiring notice within ten days of 
the happening of an accident does not apply to a case where the in- 
sured was prevented by his injuries from giving such notice. 

The poli¢y provided that if the injury occurred while engaged in a more 
hazardous occupation than that against which he was insured, the 
insurance should be that which the premium would cover for such 
occupation. It further provided that riding a bicycle occasionally 
for pleasure was not an occupation, and that the one insured as pro- 
prietor of a manufacturing industry does not change his occupation 
by merely riding a bicycle incidentally for recreation, or in going to 
and from his business. The insured’s occupation was specified as 
proprietor of a chair factory—office duty. 


Held, That his classified occupation was not changed through injuries re- 
ceived while incidentally riding a bicycle. 


—Comstock vs. Fraternal Accident Ass’n of America, 246. 


19. VoxuuntTary MovEMENT. 

The insured under an accident policy, recovering from pneumonia, was 
suddenly roused in order to dress, and, becoming entangled in his 
nightdress, burst a blood vessel in his efforts to remove it. 

Held, That an instruction that an accidental cause is such as may hap- 
pen by chance is erroneous, as suggesting that chance is not neces- 
sary to an accident. 

Heid, That an instruction that if the result was due to voluntary move- 
ment it could not be an accident, was of doubtful correctness, but 
whether correct or not, was the law by which the jury must be gov- 
erned, and a finding for the insured where the evidence showed the 
movement to be voluntary was reversible error. 


—Smouse vs. Iowa State Traveling Men’s Ass’n, 173. 


20. Wutte WALKING on Rariroap. 

An accident policy excluded injuries received while walking or being on 
the roadbed of a railroad, except at an established crossing. 

Held, That the policy was not liable for death resulting from being 
struck by an engine while on such roadbed volutarily, even though 
caused by his falling and being unable to get out of the way. Such 
fall did not affect the voluntary character of his presence thereon. 

Held, That the fact that the roadbed had been used as a common high- 
way for many years without objection did not affect the case. 

— Weinschenk vs, Altna Life Ins. Co., 856. 
See PLEADING. 


ACTION. See Liurration 1; MortGaGEe CLavsE. 
ADJACENT BUILDING. See Risk. 


ADJUSTER. 


WAIVER OF ProorFs oF Loss, 


Allegations in the complaint that the adjuster continued negotiations 
concerning the loss with insured until the expiration of the time 
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required to furnish proofs authorizes a submission to the jury of 
the question of waiver of proofs of loss. 

Where such adjuster through his negotiations led the insured to believe 
that the loss would not be settled until after the time for furnishing 
proofs had expired, and payment was then refused on other grounds, 
the furnishing of proofs within the stipulated time was waived. 

— Germania Fire Ins. Co. vs. Pitcher, 69. 


See Damacep Goops; OTHER INSURANCE 4. 


AGENT. 


1. CoNCEALMENT oF PROHIBITED RiskK—WAIVER OF CONCEALMENT. 


The agent insured in his company a risk of his own recently purchased 
for $500, representing it to be worth from $3,500 to $4,000. He con- 
cealed the fact of its recent purchase from a receiver after the prop- 
erty had had an unprofitable experience as a creamery and hotel 
and warehouse, and had proved difficult to dispose of. The agent’s 
book of instructions forbade insurance for an amount that the in- 
sured might wish rather than the value of the property, or on a risk 
badly located, or an elephant on the hands of the owner, or on un- 
salable property. 

Held, That as a matter of law there was a fraudulent concealment on the 
part of the agent. 

Held, That an attempt at adjustment and a compromise before learning 
the facts did not waive the concealment. 

—Firemans Fund Ins. Co. vs. McGreevy, 393. 


2. CONDITIONAL DELIVERY OF PoLicy By CANCELLATION. 


“ 


Agents of the insured applied to an agent of the insurer for policies on 
a risk which the latter expressed doubts as to his right to issue, 
because it was a special hazard, but finally agreed to issue them 
upon condition that they were to be held by the agents of insured, 
and not delivered to their principals until the acceptance of the risk 
was decided on by the insurer, and should be subject to immediate 
eancellation if rejected, and they were so issued. Afterward the 
agents of the insured were notified of the rejection, and that they 
were ordered canceled, and agreed. Attempts to recover the poli- 
cies failed through absence of said agents from their office when 
they were called for, but they were entered as canceled on the regis- 
ter of insurer’s agent. In a subsequent settlement between the two 
agencies they were dealt with as canceled. Their existence was un- 
known to the insured until after the fire, when, by mistake, they 
were forwarded to the insured with other policies. But the agents 
of insured notified him of the mistake and requested their return, 
which was refused. The policies stipulated that no agent could 
waive their conditions, except such as by their terms might be 
waived by indorsement. 

Held, That the delivery of the policies was only conditional, and as there 
was a failure of the condition they had no binding force at the time 
of the fire. 

Held, That the limitation on the agent’s power to modify their condi- 
tions referred to his power after they became valid contracts, and 
did not forbid him to stipulate for a conditional delivery. 


—Hartford Fire Ins. Co. vs. A. A. Wilson and J. B. Larner, 151. 


3. Contract oF UNAUTHORIZED ILLEGAL. 


The general agent of a company of another State took the application in 
Massachusetts, telling the applicant that he was insured from that 





1064 Insurance Law Journal. 


time. He had no license to do business in Massachusetts, and the 
statutes of that State forbid the making of insurance there except by 
a licensed agent. 

Held, That the contract was illegal, and could not be enforced. 


Held, 'That the declarations of an agent at the time are not evidence of 
his authority. 
Heid, That there was no evidence that the agent had authority to bind 


the company by an oral contract of insurance because he was a gen- 
eral agent. 


—Baldwin vs. Connecticut Mut. Life Ins Co., 808. 


4. FRAUD IN FILLING APPLICATION. 


When a foreign life insurance company has a general manager for this 
State, with authority to appoint canvassers to be paid by the man- 
ager, such canvasser, while engaged in taking applications on blanks 
furnished by the company, is the agent of the insurer, and his acts 
within his apparent authority are binding upon it. 

Where such an application is made out by the solicitor, and the insured 

: truthfully states the real facts, but the agent writes down his an- 
swers incorrectiy, and the insured signs the application without 
knowledge of the fraud, in reliance upon the good faith of the agent, 
the insurer is not relieved from the liability contract in the policy 
issued thereon, even though there is a provision in the application 


attached thereto that the statements of the insured therein shall be 
considered as warranties. 


In such case the acceptance of the policy, with the application attached, 
does not require the insured to institute an investigation into its 
provisions, or the conditions upon which it was issued, to ascertain 
whether the agent has acted in good faith, since, under such circum- 
stances, the insured may rely upon the presumption that he has 
been honestly dealt with by the insurer. 


—Otte vs. Hartford Life Ins. Co., 354. 
5. LqaBrniTy FoR FarLurE TO CANCEL, ON BOND OF—LIMITATION. 


Although a cause of action for a prior breach of a bond furnished by an 
agent for the protection of his principal may have been barred by 
limitation, such fact will not bar an action for another and subse- 


quent breach. The statute of limitations runs as to each breach from 
the time when it takes place. 


It is the duty of an agent of limited authority to adhere faithfully to the 
instructions of his principal, and if he exceeds, violates, or neglects 
them, and loss results to his principal as a natural and ordinary con- 
sequence, it is his duty to make such loss good. 


A bond furnished by insurance agents to the company was conditioned 
that the agents should “in all respects observe and fulfill the in- 
structions of the said company,” and that they should “in all other 
respects well and faithfully perform their duties as such agents.” 
The agents neglected to cancel a policy when directed so to do, and 
the company was afterward compelled to pay a loss upon the policy. 
In an action on the bond, held (1) that, as to the condition last men- 
tioned, the bond was to be construed as a contract of indemnity; (2) 
that, even if not a contract of indemnity, as it was the duty of the 
agents to make good any loss which accrued to the company 
through their neglect or violation of their instructions, the condi- 
tion that they would fully perform their duties as agents was broken 
when they failed to repay to the company the amount it was com- 
pelled to pay out through their misconduct, and hence, in either 
view, the cause of action was not barred until five years from the 
time when loss to the obligee ensued. 


—Northern Assur, Co. of England vs. Borgelt et al., 267. 
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6. RiecHt oF To ComMMISSIONS. 

Where a subagent was authorized to solicit applications in a certain ter- 
ritory, subject to other agencies, he cannot claim from the State 
agent commissions already paid to another agent on an application 
forwarded by the latter, where the State agent had no knowledge of 
the claim at the time of payment. 

A rule of the State agent that where division of commissions is claimed 
there should be a joint request for payment does not affect the case 
where the plaintiff had no knowledge of the rule. 

Where the commission is 50 per cent of the premium received, and the 
application calls for a policy with a premium of less amount than 
the premium on the policy actually issued, and the latter could only 
be delivered by reducing the actual first payment to the former sum, 
the agent must first pay the company half of the premium named in 
the policy issued, and the balance is all that he is entitled to as com- 
mission. 


—Lane vs. Raney, 871. 


See Accrpent 4, 15; AppiicaTIon 6, 9; BENEVOLENT Socrety 6, 7; BINDER 1; Con- 
TRACT 2; DiIscRIMINATION 1, 2; Fraup 2; Iron Sarg; MorreaceE 1, 2; OTHER 
InsuRANCE 1, 2, 5 ; Partners; Premium 2, 6, 7, 8; Premium Note 4, 5; Pro- 
HIBITED Risk; Risk 2. 


ALIENATION. See Compromise ; MortGaGEE ; TITLE. 


ALTERATIONS. 
Reparrs BY MECHANICS. 


The policy provided that it should be void if mechanics were employed 
in building, altering or repairing the premises for more than fifteen 
days at one time, unless consent was indorsed. 

Held, That the provision was reasonable, and such work, even if re- 
quired for the proper preservation of the property, must be con- 
fined within the time limit. 

Held, That work of plasterers, plumbers and carpenters, covering three 
hundred and fifty-one days of labor and continuing during twenty- 
four days, and up to the time of fire,—in polishing woodwork, re- 


gilding fixtures and repairing plastering and plumbing,—avoided 
the policy. 


--German Ins. Co. et al. vs. Hearne, 462. 


See Risk 1. 


APPLICATION. 
1, ANSWERS As TO HEALTH. 


When payment of a policy of life insurance is resisted solely on the 
ground that the statements of the insured, made in his application 
for insurance, as to his bodily health, were not true, it is immaterial 
whether the statements be regarded as warranties or as representa- 
tions. 


if regarded as representations only, it still follows that such statements 
must be substantially true, or the policy will be avoided. 

“Substantially true’ does not mean partly true, on the one hand; nor 
does it mean true in every possible and immaterial respect, on the 
other. It means true, without qualification, in all respects material 
to the risk. 

The answers of an applicant for life insurance, as to his present and 


past condition of health, are material to the insurance risk proposed, 
and must be true. 
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In this case the applicant, in answer to questions, stated that she had 
had dyspepsia “in light form;” that, to her knowledge and belief, 
there was not then existing any disorder or infirmity or weakness 
tending to impair her constitution; and that her health was then 
good. The evidence clearly disclosed that the applicant for more 
than twenty years had chronic dyspepsia, which continued to the 
date of her application; that it did not yield easily to remedies, 
and that at times it was severe and distressing. It further appears 
that the dyspepsia was accompanied by chronic constipation to an 
extent which made it necessary for a great many years to resort to 
artificial means to produce an evacuation of the bowels. At the 
same time it appears that she was able, until a few weeks before her 
death, to work, generally did most of the housework for a small 
family, was an active member of a “ club,” and made and received 
visits as women ordinarily do. 

In view of these facts, the answers before referred to cannot be regarded 
as true, 

The fair implication of the answer that she had dyspepsia in “light 
form ”’ is that she had it only in light form, which is contrary to 
the evidence. 

The statement in an application for life insurance that the applicant is 
in good health does not call for a perfect physical condition,—an 
entire freedom from ills,—but it does mean that the applicant is 
free from sensible disease or symptoms of disease, and from any ap- 
parent derangement of the functions by which health may be tested. 
The term is to be construed in its ordinary sense; that is, as people 
ordinarily understand the term ‘“ good health.” 

Construing the evidence as liberally and as charitably as possible for 
the insured, the court is of opinion that it is a contradiction of terms 
to say of a woman afflicted as this woman was, and for so many 


years, that she was in good health at the time she applied for mem- 
bership in the defendant society. - 

The facts are not greatly in dispute, but the deductions drawn from 
them by the jury are so clearly erroneous that justice requires the 
verdict to be set aside. 

—Jeffrey vs. United Order of Golden Cross, 697-98. 


2. ANSWERS AS TO SICKNESS, 


In answering questions in the application regarding consultations of a 
physician for illness of any kind, the applicant is not bound to ad- 
vise the company as to each time which he had so consulted a 
physician, but only of such times when serious ailments were con- 
cerned. 

Where the application inquired whether insured had ever had “ chronic 
or persistent hoarseness,” the sense was not affected by a quotation 
in the charge in which “ and” was substituted for “ or.” 

—Blumenthal vs. Berkshire Life Ins. Co., 1012. 


3. DrEcLARATIONS OF MEDICAL ExaMINER— USE oF Liquor. 


The policy recited that it was in consideration of the statements in the 
application which were made part of the contract. The application 
warranted that “the statements are true * * * and are offered 
to the company together with those contained in the declaration to 
the * * * medical examiner as a consideration for and the basis 
of the contract.” 

Held, That the warranty was not by this language extended to declara- 
tions to the medical examiner. 

Where the jury were instructed that if they found insured’s statements 
regarding the use of liquor to be untrue they should find for the 
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company, a ruling sustaining a demurrer to the plea that such use 
was a breach of warranty, though erroneous, did no injury. 


—Home Life Ins. Co. of N. Y. vs. A. A. Fisher, Executor, 558. 


4. Dettvery or Pouicy 1n Cask or Bap HEALTH. 


The policy and application both provided that if the application were 
approved and the policy issued it should be in force from the date 
of application. 


Held, That a provision in the application that the contract should not 
take effect until the payment of the first premium, while in good 
health, was only a provisional agreement authorizing the withhold- 
ing of delivery unless in good health; but such delivery in the ab- 
sence of fraud estops the company from setting up nonpayment or 
bad health to defeat the contract. 


The acknowledgment of the payment of premium in the policy, while 
only prima facie, and not barring its recovery if not actually paid, 
cannot be contradicted for the purpose of invalidating the policy. 


The agent delivered the policy to a representative of insured while the 
latter was ill. 


Held, That the issue of the policy was an acceptance of the application, 
and should be based on the condition of health at the date of ap- 
plication. It was not affected by a subsequent change of health, 
but the company reserved the right not to complete the contract by 
acceptance of premium unless in good health. Delivery concluded 
the contract. 


—Grier vs. Mutual Life Ins. Co. of New York, 727. 


5. Erect or STATEMENTS IN AS TO HEALTH AND Hasits. 


The answers in the application, which were made warranties, stated 
that he was insured in four other companies, and had never been 
rejected, and that no unfavorable opinion had been given by ex- 
aminers, and that he had not been attended by physicians, which 
were untrue. There was evidence that the company had some infor- 
mation regarding his rejection by two companies, and that he had 
taken the gold cure. These the insured explained by saying he had 
withdrawn his application, and had only gone with a friend who 
took the cure. 


Held, That if the explanations were false the company was entitled to 
rely on the warranties. 

Held, That the issue of the policy with information of the falsity of some 
of the warranties did not estop the company from relying on the 
others. 

Held, That a denial by the company that it was indebted to the benefi- 
ciary in an action by a creditor garnishee did not estop it from as- 
serting a forfeiture afterward because it failed to show it had no 
knowledge at first of the breach of warranty. 


—Moore et al. ve. Mut. Reserve Fund Life Ass’n, 816. 
6. Fause Answers By AGENT Binp Company. 


An agent who is authorized to receive and fill applications binds the 
company by false answers written by him in such applications when 
informed as to the facts regarding the title. 

The case is not affected by the fact that the company is mutual. The 
applicant was not a member until his policy was issued. In taking 
the application the agent deals with a stranger, not with a member. 

The applicant was entitled to assume that the agent had done his duty, 
and could not be bound by notice of his restrictions, which only 
came to him through the policy. 


—Fidelity Mut. Fire Ins. Co. vs. Lowe et al., 428. 
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7. Lex Loct or Poticy—StTaTEMENTS OMITTED FROM ATTACHED Copy OF. 


An admission that the company of another State was legally admitted to 
do business in Massachusetts, and that the policy was based on an 
application by a resident of Massachusetts to an agent in that State 
who received the premium established the fact, in the absence of 
further facts, that the policy was a Massachusetts contract, and gov- 
erned by the statutes of that State. 

Held, That such statutes, when declaring a rule of public policy, cannot 
be evaded by a policy provision that it should be governed by the 
statute of another State, though under some circumstances the par- 
ties may agree as to the law and place of contract. 

Held, That the Massachusetts statute requiring a correct copy of the ap- 
plication to be annexed to the policy is not complied with by a copy 
omitting certain questions and answers which might in some cases 
affect the rights of the parties, whether material in the present case 
or not. 

Held, That a decision by the court in Massachusetts that, under the stat- 
ute oral evidence was not admissible to show statements in an ap- 
plication which was not itself admissible, was binding on a Federal 
Court. 


—Albro vs. Manhattan Life Ins. Co., 400. 
8. MuIssTATEMENT AS TO HEALTH—PRIOR APPLICATION. 


The applicant stated that he had never had bronchitis, and in reply toa 
question, stated that a previous application had been postponed at a 
date named. 

Held, That while not bound to take notice of ordinary prior applications, 
the company was bound to do so when its attention was drawn to 
them, and it could not claim ignorance of the fact that its physician 
had in the previous application reported suspected chronic bron- 
chitis. 

Held, That the question whether he had previously been attended for a 
serious ailment was for the jury. 

Heid, That instruction by the court that he would submit uncontradicted 
testimony when it was not wholly uncontradicted, was not prejudi- 
cial error. 

Rhode vs. Metropolitan Life Ins. Co., 478. 


9. MISSTATEMENTS IN BY AGENT. 


Where the agent filled in the answers in the application and did not 
read them over to the applicant, and knew of applicant’s rejection 
by other companies and of his previous sickness, the company is es- 
topped from setting up the falsity of the answers regarding these 
facts. 

Evidence regarding misstatement as to medical attendance held insuf- 
ficient. 


Provident Sav. Life Assur. Soc. vs. Cannon, 522. 


10. Nor a Contract—Detay Not ACCEPTANCE OF. 


The acceptance of an application and the premium by an agent is not, of 
itself, presumptive evidence of a valid contract of insurance. Even 
if the agent was assumed to be authorized thus to contract, the bur- 
den would be on the plaintiff to prove an agreement that the insur- 
ance should begin at that time. 

Unreasonable delay on the part of the company in acting on an applica- 
tion is not an acceptance of the application. 


—Brink et al. vs. Merchants’ § Farmers’ United Mut. Ins. Ass’n, 1008. 
See Fiveuity 1; Fravp 1: Foreign CoMPaNiEs. 


APPLICATIONS. See*AcEnr 4. 
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ARBITRATION. 


1. Bap Farra as WAIVER OF. 


A difference between insured and insurer as to amount of loss entitling 
to arbitration under the policy must be more than a mere refusal 
to pay an itemized statement of the loss without any effort or in- 
tention to make a settlement. But a refusal by the insured without 
a good excuse to submit to arbitration where it is a condition prece- 
dent to a suit is a good defense against such suit. 


Stipulations as to arbitration are for the protection of the insurer, who 
cannot, therefore, use them in bad faith. 


The selection of an appraiser by the insurer who was persistent in serv- 
ing its interests as a partizan is not the selection of a disinterested 
appraiser as stipulated in the policy, and waives the right to a fur- 
ther arbitration. 


—Continental Ins. Co. et al. vs. Vallandingham § Gentry, 1032. 


2. Eection to RepLaceE—RiIGcuts oF MORTGAGEE. 


The loss was payable to the mortgagee, and the insurer elected to arbi- 
trate as to the measure of damages. 


Held, That this was an election to pay rather than rebuild. 


Held, That as against the rights of the mortgagee the insured could not 
thereafter in the stipulation for arbitration waive the rights of the 
mortgagee to such payment by a provision that the appraisement 
was simply to determine the amount of loss, and should not waive 
or invalidate any other rights of the parties. 


—Iowa Cent. B’ld’g § Loan Ass’n vs. Merchants’ § Bankers’ Fire Ins. Co., 852. 


3. Onan AGREEMENT IN CASE OF—MORTGAGEE, 


An award by arbitrators under a written agreement to arbitrate cannot 
be set aside in a sudsequent suit on the policy for the difference be- 
tween the award and the amount claimed, on the ground of an 
alleged oral agreement with the agent at the time of signing the 
written agreement that a specified sum in excess of the award was 
admitted, and the arbitration should be confined to claims in excess 
of such sum, and which was not known to the arbitrators. 


No element of fraud or mistake was involved. 


No such action could be maintained without tendering back the money 
received by a mortgagee under the award, though the mortgagee 
would not join in the suit. 


—Chas. Dekay Townsend et al. vs. Greenwich Ins. Co. and Louise C. Blythe, 92. 


4. Parot AGREEMENT UNDER STANDARD Poxticy—VALIDITY OF. 
Where under the standard policy a written stipulation to arbitrate has 
been entered into evidence is not admissible to show a parol agree- 
ment to further restrict the subject matter of the arbitration. 


The mere fact that the parties are not notified of the meetings of the 
appraisers does not affect the validity of their proceedings. It must 
be assumed in the absence of evidence to the contrary that hearings 
were given to the parties if necessary to preserve their rights. 


—Townsend vs. Greenwich Ins. Co.—Townsend vs. Louise C. Blythe, 951. 


~ 


5. WaAtIVER oF. 


A denial of liability is a waiver of an agreement to arbitrate. 
Evidence of waiver of arbitration clause under the circumstances will 
be presumed in the absence of a complete record, on appeal. 


—Stoddard vs. Cambridge Mut. Fire Ins. Co., 563. 
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6. Wuen Invauip. 


It appeared that one of the appraisers selected for the company was a 
stranger to plaintiff and an employee of the company from another 
city, and that an umpire from a distant city was selected by said 
appraiser and agreed to by the appraiser for the insured on the rep- 
resentation that he was competent and impartial, but that he joined 
with the appraiser for the company in procuring an appraisement at 
half the value, and that the appraiser for insured was induced to 
join in the award in the belief that he was obliged to do so. 

Held, That the insured was entitled to have the award set aside and to 
recover in an action on the policy. 

Where several distinct and sufficient grounds for setting aside an award 
are alleged, the establishment of any one is sufficient. 

Conduct of an arbitrator which tends to improperly affect a decision will 
justify a setting aside of the award, irrespective of its actual effect. 


—Insurance Co. of North America vs. Hegewald, 621. 
See Titte 8. 


ASSESSMENT. 


REcOVERY OF—RECISSION. 


Where the by-law of an assessment company reducing the amount to be 
paid on a benefit certificate is of no effect, the insured cannot re- 
cover assessments paid by him under protest on the ground of 
breach of contract. 

—Porter vs. American Legion of Honor, 749. 


See Benevotent Society 1; Murvat Company 1, 2,3; PLEADING. 


ASSESSMENTS. See Benevorent Socretry 7; Murvat Company 4. 


ASSESSMENT COMPANY. See Suicrpr 4. 
ASSIGNMENT. 


1. INsTRUMENT CONSTRUED. 


The insured, under a life policy for $5,000, assigned it to a bank as col- 
lateral security for $1,000. Afterward he executed an instrument 
for “‘ value received,’”’ changing the beneficiary named in the policy 
so that it should be payable in sums of $1,000 each to his mother 
and two sisters, and directing payment to them as if originally 
named. The paper was delivered to his attorney and forwarded to 
the company, which acknowledged its receipt as an “ assignment,” 
and called attention to the undisposed portion. Thereupon another 
paper was executed by him, under seal, reciting that he was the 
legal holder of the policy; that the parties named were beneficiaries, 
and the bank an assignee, and making his two sons beneficiaries of 
the balance, and directing payment to them of that balance. This 
paper was unknown to the company until his death. On the same 
day he made a will disposing of the proceeds as in the last-mentioned 
paper. 

Held, That the first paper was an assignment of the interests stated to 
the three beneficiaries named. 

Held, That the second paper was not an assignment to the sons, who 
were minors, but a mere designation of them as beneficiaries, which 
was subject to change by will. It was never accepted by the com- 
pany. 

Held, That under the will the executor was entitled to receive the bal- 
ance of which the minor sons were beneficiaries, and where such 
balance had been paid to such executor as guardian of the minors. 
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he was entitled to recover again from the company as executor. 
His reception of the money as guardian did not estop him from re- 
covery as executor. 

—Stoll vs. Mutual Ben. Life Ins. Co., 144. 


2. INsuRaBLE INTEREST. 


A party may take out a policy on his own life, and payable to his estate, 
on which he has covenanted to pay the premiums, and assign it in 
good faith to another, regardless of insurable interest, so long as the 
transaction is not a cover for a wagering contract and it is not con- 
templated that such assignee shall pay the premiums, though a party 
cannot take out a policy on the life of another, payable to himself, 
unless such an interest exists. 


Cases may also exist where an assignment may be valid, regardless of 
the party paying the premiums. 

The burden is on the objector to show fraud in the transaction. 

Burns’ Revised Statutes, rendering void the policy of a domestic com- 
pany assigned to one having no insurable interest, does not apply to 
policies issued by corporations of other States. 


— Metropolitan Life Ins. Co. et al. vs. Brown, 322. 


3. Paro Girt. 


The policy was payable to the executors or administrators of insured, 
and provided that any assignment must be in writing, and that the 
company need not notice it unless the original or duplicate was filed 
with the company, and that it would not assume any responsibility 
for the validity of the assignment. 


Held, That the policy could be transferred as a valid parol gift by deliv- 
ery. 

Where the insured gave the policy to one whom he had contracted to 
marry, as her own, and afterward gave her the money to pay the 
premiums, it was a valid gift, supported by sufficient insurable in- 
terest. 


Payment of the money into court is a waiver of any objection to the 
transfer by the company. 


In an action on such a policy by the donee against the administrator the 
costs should be borne by the estate. 
— Opitz vs. Karel, 822. 


4. Ricuts or HErrs AND CREDITORS IN CASE OF MURDER. 


The insured was convicted of the murder of his wife, who was the bene- 
ficiary, and was judicially put to death. The policy was payable to 
his estate in case of her previous death. The two had transferred a 
half interest to the plaintiffs, who were their creditors. But the 
policy provided that in case of assignment a copy must be filed with 
the company, which did not appear to have been complied with. 
After the death of the wife the insured conveyed the remaining in- 
terest to the plaintiffs, who are also his sole heirs. 

Held, That the rights of the plaintiffs depend mainly, if not entirely, on 
the second assignment, and on the fact that they are his heirs, and 
therefore claimed directly under the insured. 

Held, That there is an implied obligation on the part of the insured to 
do nothing to wrongfully accelerate the maturity of the policy. 


Held, That public policy forbids the insertion of a stipulation in a policy 
which would induce crime, and also forbids the enforcement of a 
contract under circumstances which cannot be lawfully stipulated 
for. 

Held, That there can be no legal life insurance against the miscarriage 
of justice, and it cannot be alleged that the conviction and execu- 
tion were unjust. : 
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Held, That there could be no recovery on the policy. 
—S. M. Burt and H. R. Burt vs. Union Central Life Ins. Co., 198. 


5. VALipiTy oF To WIFE. 


The validity of the assignment of a life insurance policy is to be deter- 
mined by the law of the place where the assignment is made, and 
not by the law of the place where the policy was issued or the in- 
surance is payable. The insurance contract and the assignment are 
two distinct, separate contracts. 

The taking out of life insurance in favor of a third person may consti- 
tute a stipulation pour autrui, but the assignment of a policy al- 
ready taken out is an ordinary contract between the assignor and 
the assignee. 

A husband, who, in order to provide for his wife, transfers to her a 
policy which he had theretofore taken out on his own life, payable 
to his executors, administrators, or assigns, would not seem to be 
exercising a liberality, but to be discharging the obligation that 
rests upon every husband to make provision for his wife for the 
time after his death; but this obligation to make provision for the 
wife is not a legal or perfect obligation, and is not classable in any 
one of the four categories into which the Code has divided natural 
obligations. It is therefore a purely moral obligation, and, since 
the Code denies any legal operation to purely moral obligations, it 
cannot serye as a consideration for an onerous contract. <A transfer 
of property (in this case a life insurance policy) by the husband to 
the wife in satisfaction of it is therefore not an onerous contract, 
but a donation, and, as such, subject to the rules of form prescribed 
for donations. 

This obligation of the husband to make provision for the wife for the 
time after his death is, besides, subject to the uncertain condition 
of the predecease of the husband, and for this additional reason is 
not such a debt as may serve as a legitimate cause, within the mean- 
ing of article 2446, Rev. Civ. Code, for a dation en paiement by hus- 
band to wife. 

—Succession of Miller vs. Manhattan Life Ins. Co. et al., 865. 


See Fravup 1; JurispicTion ; ParD-up Ponicy 4. 
BANKRUPTCY. See Tirte 4. 
BENEFICIARY. See AssigNMENT 1; BENEVOLENT Society. 
BENEVOLENT SOCIETY. 


1. Hetrs—PayYMENT oF ASSESSMENT BY LODGE. 


Where the constitution of a benevolent society provided for the pay 
ment of a benefit to “ his heirs,” 

Held, That the word “ heirs”” meant simply next of kin, and his admin- 
istratrix was entitled to recover the benefit for those entitled to it. 

Held, That payment by the supreme lodge of the assessments collected 
from the subordinate lodges to a trustee designated by itself and 
the subordinate lodge to which the member belonged was no de- 
fense. It was bound to see that the money reached the party enti- 
tled to it. 

Held, That where the insured was a member prior to provisions requir- 
ing a certificate designating the beneficiary, such certificate was not 
necessary for recovery by the executrix. 

Held, That the assessment and transfer of the fund to a trustee was an 
admission of liability. 

—Pfeifer vs. Supreme Lodge of Bohemian Slavonian Ben. Soc. of U. S., 489. 
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2. RepucTion or BENEFIT—BENEFICIARY. 


A benefit certificate issued by a mutual aid association to one of its 
members is a contract, which can be changed only by the consent 
of both parties. 


A clause in such a certificate, by which the person to whom it is issued 
agrees to comply with all the by-laws of the association now exist- 
ing or hereafter adopted, cannot be construed as authorizing the 
association to reduce the amount stipulated in the certificate to be 
paid. 

Payment of assessments on the reduced basis will not be construed 
into acquiescence in the reduction, when made under protest, and 
with tender of the full amount that would have been due if the re- 
duction had not been made. 


The beneficiary named in the certificate being designated by name, and 
also as being the wife of the person to whom the certificate is is- 
sued, and this person having had but one wife, this removes any 
uncertainty that might result from calling the beneficiary ‘‘ Georgie 
J. Rayne,” instead of ‘‘ Georgiana Jackson Rayne.” 


—Russ et al. vs. Supreme Council American Legion of Honor, 896. 


3. REpDvUCTION oF BENEFITS THROUGH By-Laws—REcIssIon. 


The liability of an incorporated fraternal society on its contracts with 
its members is not affected by the equities of the members as be- 
tween themselves. The contracts are with the corporation as a 
legal entity. 

Where such liabilities for death benefits are illegally reduced by arbi- 
trary by-laws beiow the amounts payable to the beneficiaries under 
the contracts, members who did not consent to the reduction are 
entitled to treat their contracts as rescinded and recover the pay- 
ments made by them, regardless of the uses made of such payments 
or of the fact that no provision for raising the funds required for 
such liabilities was made in the charter or by-laws. 


—Black vs. Supreme Council American Legion of Honor, 525. 
4. RErINsTATEMENT— WAIVER OF HEALTH BY LODGE. 


Officers of subordinate lodges of benevolent societies have no authority, 
by reason merely of such office, to waive any of the provisions of 
the rules and regulations of the order which enter into and form a 
part of the contract of membership. 


When one of such rules was that after suspension for nonpayment of 
dues a member could only be reinstated while in good health, the 
receipt of her dues for reinstatement by the subordinate lodge’s 
secretary while she was in a dying condition was no waiver of such 
requirement of good health. 


—Royal Highlanders vs. Scoville et al., 168. 
5. SupsEquent By-Law as To SuICIDE. 


The member of a benevolent association agreed in his application that 
compiiance with the rules then or thereafter in force was the con- 
dition on which he should be entitled to benefits, and in case of 
death through any illegal act that his interest in the fund should 
revert to the association. His certificate was silent as to suicide, 
nor was there anything concerning it in the by-laws when the cer- 
tificate was issued. But a subsequent amendment to the by-laws 
provided that in case of suicide, sane or insane, the certificate should 
be void. 

Held, That subsequent by-laws were retrospective in their effect, except 
as to vested rights under the contract. 

Held, That death by suicide while insane would be the effect of dis- 
ease, insurance against which was a, vested right which no subse- 

Vou. XXXII.-68. 
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quent amendment could affect, but death from suicide while sane 
was an illegal act against which no vested rights existed, and under 
the amendment the certificate in such case was voided. 


Held, That the rights of the beneficiary, unlike those of the beneficiary 
in an ordinary life policy, flowed through the insured, and the for- 
mer cannot profit from the wrong of the latter. 


—Shipman vs. Protected Home Circle, 705. 
6. WatveR oF Dugs By AGENT. 


The certificate of a benevolent society provided that failure to pay the 
dues would forfeit all rights, and that the agent could not waive 
the provision. The member failed to make timely payment, but 
afterwards paid to the head office, but was notified that he had been 
suspended, but could be restored by furnishing a health certificate. 
Two subsequent payments were received and retained by the local 
lodge until after the member’s death, when they were tendered 
back. 

Held, That the receipts of a local agent for the delinquent dues, and as- 
surance that it was all right, did not waive the forfeiture, but such 
forfeiture was waived by the acts of the society. 


—Lord vs. National Protective Society, 1038. 


7. Wauen Morvat Lire Co.—ASSESSMENTS WHEN WAIVER OF FORFEITURE— 
Notice To AGENT 


A benevolent association, which issues benefit certificates to its mem- 
bers, payable from a fund maintained by assessments upon the cer- 
tificate holders, is, in effect, a mutual life insurance company, and 
is governed by the general rules of law applicable to such compa- 
nies. 


A forfeiture incurred by the holder of a life insurance policy or contract 
is waived if the company, with knowledge of the facts, subsequently 
collects premiums, dues, or assessments on account of the contract, 
and retains them, without objection, until after the death of the 
insured. 


It is the duty of an agent to make known to his principal all the facts 
concerning the service in which he is engaged that come to his 
knowledge in the course of his employment, and this duty he is, in 
a subsequent action between his principal and a third person, con- 
clusively presumed to have performed. This is the foundation of 
the rule, necessary to the public safety, that notice to an agent in 
the course of his employment is notice to his principal. 


— Modern Woodmen of America vs. Colman et al., 732. 
See Rariroap; SIcKNEss. 


BINDER. 
1. Faruure or AGENT TO Frx RatE-—WHEN a Contract. 


An insurance company, by its agent, issued and delivered to the insured 
a binder, or binding slip, whereby it assumed and bound $2,000 of 
insurance upon certain property of the insured; the binding slip to 
be void on delivery of the policy. When the binder was delivered 
it was assumed by the insured that the insurer proposed to charge a 
rate higher than it had charged for the same insurance for the pre- 
vious year, aithough no rate was mentioned in the binder, where- 
upon he requested the agent of the insurer to ascertain if he could 
not obtain from his principal some concession in the rate. This the 
agent consented to attempt, but before any attempt was made by 
the agent the building burned. Held:— 


1. That a complete temporary contract of insurance existed between the 
insurer and the insured from the time of the delivery of the binder. 
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2. That the insured having accepted the binder, the promise to pay the 
premium to be mentioned in the policy was a sufficient considera- 
tion for the contract. 


3. That the agent of the insurer having failed to fix the rate before the 
policy was delivered and before the loss occurred, the insured was 
bound to pay a reasonable rate for the protection which he had re- 
ceived by the temporary contract. 

4. Whether one acts as agent for the insurer or the insured is to be de- 
termined by the circumstances of the particular case; one cannot be 
the agent for both parties. 


—J. C. Smith §& Wallace Co. vs. Prussian Nat. Ins. Co., 559. 


2. Removat or Goons In Case OF. 


A rider permitted removal of insured goods to another store, but stipu- 
lated that during removal it was to attach in each location in pro- 
portion to the value in each, and, after removal, in new location 
only, 

Held, That it did not cover goods while in transit. 

Being uncertain where the goods would be located, they were originally 
insured under a temporary binder, simply designating the town. 

Held, That after the issue of the policy designating a specific store, there 
was no insurance under the binder. 

— Goodhue vs. Hartford Fire Ins. Co., 850. 


BOND. See AGENT 5. 
BOND OF INDEMNITY. See Liwiration 2. 
BUILDING. 


1. Fatu or—F ire as CAuvsE. 


The policy provided that it should not be liable for loss caused directly 
or indirectly by explosion of any kind, unless fire ensued, and in 
that event, for damage by fire only. The insured building fell and 
became a total loss through an explosion in an adjacent building, 
caused by a fire therein. After the fall the debris was consumed by 
the fire from the adjacent building. The policy provided that in 
case of such fall, except as the result of fire, the insurance should 
immediately cease. No claim was made for the direct burning, but 
only for the damages by explosion, on the ground that the fall was 
due to fire. 


Held, That explosion and not fire was the cause of the fall, and there 
could be no recovery. 


—Frank Hustace and Grace M.Lanevs. Phenix Ins. Co., 688. 
2. Fai or—EVIDENCE As TO. 


Under the clause exempting from liability in case of the fall of the build- 
ing, except by fire, the burden is on the company to show that the 
fall preceded the fire. 


Held, That expert evidence as to whether a fire which burned the tim- 
bers would cause the fall was admissible where there was evidence 
indicating the existence of a fire. 


—N. § M. Friedman Co. vs. Atlas Assur. Co., 678. 
‘3. FALL OF—WAIVER AND EVIDENCE AS TO. 


The company wrote to insured that it had information from reliable 
and trustworty sources that the building fell before the fire, in 
which case there was no liability. But if this was not true it would 
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treat with careful consideration any evidence he might wish to 
offer. But if it was correctly informed, as it believed, there was no 
liability. 

Held, That the insured was justified in believing this to be a denial of 
liability, and in begining at once a suit which, by the terms of the 
policy, was premature. 

Held, That the provision, in the policy that if the building fell except as 
the result of fire the insurance should at once cease, was a condi- 
tion subsequent, and the burden of proof was on the insurer. 

Held, That where the fire broke out an hour after the fall of the build- 
ing and several witnesses testified to seeing fire shoot out before it 
fell, and others that it was filled with smoke, it was not error to 
refuse to direct a verdict for the company. 

—Phenix Ins. Co. vs. Luce et al., 878. 


BY-LAWS. See BENEVOLENT Soctety 3. . 
CANCELLATION. 
1. OrneEr INsuRANCE—RETURN OF UNEARNED PREMIUM. 


The policy provided that in case of cancellation by either party, or if it 
became void, the unearned premium should be returned upon its sur- 
render. 

Held, That where the company made no tender back of the entire pre- 
mium it could not claim a forfeiture on account of other insurance. 


— Mississippi Fire Ass’nvs. Dobbins, 369. 
2. VALIpITy oF. 


Action to recover for a fire loss on an insurance policy of the standard 
form. Defense, that the policy was canceled before the loss oc- 
curred. Held:— 

1. A policy of insurance can only be canceled by one of the parties 
thereto by a strict compliance with its terms as to cancellation, un- 
less such compliance is waived by the other party. 

2. A finding and decision of the trial judge herein to the effect that the 
policy here in question was, pursuant to its terms and stipulations, 
duly surrendered to the defendant and canceled before the loss oc- 
curred, is not sustained by the evidence. 


~Bradshaw Bros. §° Co. vs. Fire Ins. Co. of County of Phila., 746. 
3. Wuat 1s NECESSARY FOR—VACANCY IN CasE oF Factory. 


The policy provided that it might be canceled at any time by giving five 
days’ notice, and if canceled, the unearned portion of the premium 
should be returned upon surrender of the policy. 

Held, That the return of unearned premium is not necessary to effectu- 
ate a notice of cancellation. Such return need only be made upon 
the surrender of the policy. 

Held, That the notice must be an actual exercise of the option to cancel, 
and not a mere declaration of future intention to do so, in order to 
be effectual. 

When a factory had ceased to be operated in violation of the policy, but 
the privilege of such cessation had been temporarily extended by 
successive permits, and, upon receiving notice of cancellation, had 
thereafter failed to renew the permit, it was evidence that the no- 
tice was regarded as a valid cancellation. 

The policy provided that it should be void if it ceased to be operated 
during more than ten consecutive days. 

Held, That a permit, extending the time that it might be idle to a certain 
date, did not allow the period to be extended ten days beyond such 


date. 
—El Paso Reduction Co. vs. Hartford Fire Ins. Co.758, . 


See Acrnt 2, 5; MortcacEe CiavsE 3; OTHER INsurANcE 1, 2. 
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CATTLE TENDERS. See Acorenrt 1. 
CHATTEL. See Morteace 2. 
CHECKS. See Frvetity 1. 
CO-INSURANCE. See ConrrisvtTion. 
COMMISSIONS. See Acent6; Premium 6. 
COMPROMISE. 


Wuat 1s Necessary To SuppoRT— ALIENATION TO WIFE. 


The compromise of a doubtful claim is a sufficient consideration for a 
promise to pay money for the settlement of such claim, and it is 
immaterial upon which side the right ultimately proves to be. 


The surrender of a groundless claim, which is known by both parties to 
be unenforceable, is not a sufficient consideration to uphold a prom- 
ise to pay money for the settlement of such a claim. 

To support such a promise the claim must be made in good faith, with 
a belief by the claimant that there is some chance of its successful 
enforcement. It is necessary that the parties should at least have 
supposed, at the time of the compromise, that the validity of the 
claim made was doubtful, either on account of uncertainty as to 
what facts might be proved or as to the law applicable thereto. 

A policy of insurance which provides that it shall become void if the 
property insured be conveyed without the assent in writing of the 
insurer is equally avoided although the conveyance by the insured 
is to his wife. 

— Melcher vs. Insurance Co. of Pennsylvania, 871. 


CONCEALMENT. See Acent 1; Contract 1; FRavp 2. 
CONTRACT. 
1. CONCEALMENT IN CASE OF—NATURE OF INSURANCE. 


1. The utmost good faith is required in making a contract of insurance; 
therefore, every fact and circumstance which can possibly influence 
the mind of the insurer in determining whether he will underwrite 
the policy at all or at what premium he will undertake it is neces- 
sary to be disclosed. 

2. But this rule is applicable to such facts only as vary the nature of 
the contract, which one party privately knows, and the other is 
ignorant of, and has no opportunity of knowing nor any reason to 
suspect. 

3. Concealment, therefore, of a material fact, fraudulent, if designed; or 
though not designed, varying materially the object of the policy and 
changing the risk understood to be run, avoids the contract. 

4. The test is the probable effect which the statement might naturally 
and reasonably be expected to produce in the mind of the under- 
writer, and not the fact that it did not actually increase the risk. 

5. Insurance is a personal contract and appertains to the person and 
not to the thing which is the subject of the risk against which he is 
protected. 

6. Hence, none but the parties to the contract, or their legal representa- 
tives, in case of their death, can avail themselves of the contract, 
although others may in fact have an equitable, or even a legal in- 
terest in the property insured, unless some form of words is used to 
express the contrary intention. 


—Wm. J. Biggs vs. United States Fire Ins. Co., 182. 





1078 Insurance Law Journal. 


2. Lex Loct or—WuHEN COMPLETE—KNOWLEDGE OF TITLE BY AGENT. 


The application was taken by a local agent, and in accordance with a 
stipulation that no liability should attach until it was approved by 
the company’s department in another State. It was forwarded there 
and approved, with the exception of the amount of premium, which 
was increased, and the policy was countersigned at the department. 
The increase of premium was accepted by the insured. 


Held, That the place of contract was the place where the agreement was 
finally consummated. 


Held, That the agreement was not consummated until the acceptance of 
the increase by the insured, and in the absence of any evidence of 
acceptance by letter, this will be considered the place of residence 
of the insured, and the contract will be governed by the law at that 
place. 

Held, that it was unnecessary to again secure the approval of the de- 
partment after the acceptance of the modification by insured. 


Held, That where the insured held a contract for land, which was 
pledged as security for a debt he correctly stated that he had an 
equitable title. 


Held, That where the local agent who took the application had full 
knowledge of the character of the title the company was bound. 


—Born vs. Home Ins. Co., 737. 


See Acent 3; AppiicaTion 10; BinpER 1; Fravp 2; Tire 7. 


CONTRIBUTION. 


UnpDER PERCENTAGE COINSURANCE CLAUSE. 


The policy insured $42,500 under a provision that it should not be liable 
for any greater proportion of any loss than the amount thereby in- 
sured bore to the total insurance, whether valid or not, or by sol- 
vent or insolvent insurers. There was other insurance of $17,500, 
with a provision that in the event of loss the company should be lia- 
ble for no greater proportion thereof than the sum thereby insured 
bore to 80 per cent of the cash value of the property. 


Held, That the total insurance referred to in the first policy was the 
maximum amount for which, in any event, the other insurance 
might be liable as expressed on the face of the policy, and not the 
measure of its actual liability as determined by an excess of value 
above insurance or the partial character of the loss. 


Held, That the total contributing other insurance was $17,500, and the 
total insurance was $60,000. 


Held, That the percentage coinsurance clause means insurance by the 
insurer or the owner to the amount named, and the owner was a 
coinsurer of any deficiency. 


Held, That the words “‘ the amount hereby insured ” in the coinsurance 
clause indicate the amount of insurance which is a fixed and defi- 
nite sum irrespective of the actual liability. 


Held, That the insured had agreed to bear any deficiency resulting from 
the coinsurance clause. 


—Farmers’ Feed Co. vs. Scottish Union & National Ins. Co., 162. 


See OTHER InsuRANCE 38. 
CREDITOR. See Emptoyer’s Liasiuiry 1. 


CREDITORS. See AssiGNMeEnt 4. 
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DAMAGED GOODS. 


PROTECTION OF—INTERFERENCE BY ADJUSTER. 


The policy provision requiring insured to protect the property and 
separate the damaged from the undamaged goods, and to put it into 
the best order, is a condition precedent to recovery for a loss. The 
question whether he did the best he could, and was prevented by 
interference of the adjuster, is for the jury. 

--Thornton vs. Security Ins. Co., 557. 


DEFEASANCE. See Titre 5. 
DELIVERY. See Acent 2; Premium 10. 
DESCRIPTION. 


Parou EvIpENcE. 


Oral testimony to show the location of the goods is admissible to explain 
an apparent ambiguity in the description in the policy. 


— Fidelity Mut. Fire Ins. Co. vs. Murphy, 834. 


DIRECTORS. 
LIABILITY FOR UNAUTHORIZED LOANS. 


Where the statute prescribes the securities on which life insurance loans 
may be made as mortgages on unincumbered real estate worth 
twice the amount of loan or on bonds and stocks worth 25 per cent 
in excess of the Joan, and loans were made by the directors on the 
security of an unseaworthy vessel, and on second mortgages which 
ultimately proved valueless, they were personally liable for the 
damages, and the receiver of the company may bring action in tort 
against any one or more of such directors. 


The receiver is not obligated to tender such worthless security to the 
directors in order to sustain the action. 


Advice of counsel that they were authorized to make such loans if they 
believed the security adequate is not a defense against an action for 
their being negligently made. 


Nor was the receiver obliged to prove the value of the security at the 
time the loan was made where a total loss resulted, nor to divide 
the loan into two parts and treat the entire security as applicable 
to one of such parts. 

—New Haven Trust Co. vs. Doherty et al., 635. 


DISCRIMINATION. 
1. By AGEnrt. 

A company is liable for violation by its soliciting agent of the Illinois 
statute forbidding discrimination in rates of life insurance, though 
it neither knew of nor authorized the violation. 

—Franklin Life Ins. Co. vs. People ex rel. Yancey, 455. 
2. Liasriity or Company For AcT oF AGENT. 

A statute of Illinois prohibits discrimination in rates of life insurance 
between individuals of equal expectations of life, and provides that 
the company or its agents so discriminating shall be guilty of a 
violation, and on conviction the company with its agent shall be 
jointly and severally liable. 

That the company was liable for a violation by the agent, though it 
never consented to or authorized the act. 

—Franklin Life Ins. Co. vs. People ex rel. Atwood, 458. 
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DISEASE. See Accrpsnt 2, 3. 
DIVIDEND. See Premium 1. 


DUE DILIGENCE. See Proors or Loss 2. 
DUES. See AssessMENT; BENEVOLENT Society 6. 
EMPLOYEE. See Fripeniry. 


EMPLOYER’S LIABILITY. 


1. Contract ConsTRUED as To LiaBILITy IN CASE OF NEGLIGENCE—ACTION BY 
CREDITOR. 


The plaintiff's intestate, while in the employ of a gas company, sus- 
tained bodily injuries through the latter’s negligence. In an action 
commenced by him against the gas company to recover damages for 
such injuries, his administrator, he having died pending the litiga- 
tion, recovered judgment. This judgment has been in no part satis- 
fied, and is now worthless, the gas company having made an assign- 
ment for the benefit of such of its creditors as became parties 
thereto, and neither the plaintiff nor his intestate ever became a 
party to this assignment. 


At the time of the accident wherein the plaintiff’s intestate received his 
injuries. the gas company had a contract with a casualty insurance 
company, wherein the latter had agreed to indemnify the gas com- 
pany, for the period of time named therein, “ against loss from 
common-law or statutory liability for damages on account of bodily 
injuries, fatal or nonfatal, accidentally suffered by any employee or 
employees of the assured while on duty at the places and in the oc- 
cupations mentioned in the schedule hereinafter given, caused by 
the negligence of the assured, and resulting from the work de- 
scribed in the said schedule, subject to the following special and 
general agreements, which are to be construed as co-ordinate, as 
conditions.” One of these conditions was as follows: ‘“ No action 
shall lie against the company (the insurer) as respects any loss 
under this policy unless it shall be brought by the assured himself 
to reimburse him for loss actually sustained and paid by him in sat- 
isfaction of a judgment after trial of the issue.” 

Upon a bill in equity brought by the judgment creditor against the gas 
company, the casuaity insurance company and others, wherein the 
complainant prays that the insurance company may be com- 
pelled to pay to the complainant the amount of his unsatisfied 
judgment; held: That the contract of the insurance com- 
pany was not one of insurance against liability, but of in- 
demnity against loss by reason of liability; that it was not the 
object or intention of the contracting parties that the insurer should 
guaranty the gas company’s liability for negligence to its employees; 
that the undertaking of the insurer was to reimburse or make 
whole the assured against loss sustained by it on account of its lia- 
bility to its employees for negligence; and that, independently of 
the condition in the contract of insurance above quoted, the court 
would be compelled to construe this contract as one of indemnity 
only. 


Also, that there can be no doubt about the meaning of the language of 
the condition above quoted, and no question about the right of the 
contracting parties to insert such a provision in their contract for 
the purpose of making clear the nature and limit of the liability of 
the parties. or either of them; that, by this unequivocal language 
in the condition above quoted, the undertaking of the insurer was 
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expressly limited to liability in an action brought by the insured 
“to reimburse him for loss actually sustained and paid by him.” 


See Frye vs. Bath Gas, etc., Co., 94.Me., 17. 
—Frye vs, Bath Gas § Electric Co. et al., 656-57. 


2, Cost or DEFENDING ILLEGAL CLAIMs. 


The application for an employer’s liability policy was to cover liability 
for shop work and general liability on outside work. The policy it- 
self covered liability to employees, and also to others who might 
sustain injuries directly occasioned by the business operations of 
insured, as described in the application, under circumstances which 
should impose a common-law or statutory liability on the insured. 
The company should have the sole right, and it should be its duty, 
to negotiate settlements of claims covered by the policy, and in case 
of suits on such claims it might pay the maximum possible liability 
to the insured, or, failing in that, should defend the suits and have 
control of such defense. It was not to be liable for any expenses in- 
curred by insured without its written consent, nor for liabilities 
voluntarily incurred. 


Held, That the company was not liable to insured for expenses incurred 
in defending claims for injuries to outsiders which proved, on the 
trial, to have no legal basis. The company had a right to decide for 
itself whether claims imposed on it a liability, and to act accord- 
ingly as to defending them, taking, however, the chances of an ad- 
verse result. 

—Cornell vs. Travelers Ins. Co., 769. 


EQUITY. See Prate Grass. 


EVIDENCE. See Acctpent 5, 6; Burprne 2, 3; Expioston 1; MortGaGi £ 2 ; 


INTEMPERANCE ; SPRINKLER ; SurcipE 1, 3; Titte 1; Vauvuep Poticy. 


EXPLOSION. 
1. Evimrnce oF Fire. 


Where there was no evidence of fire about the ruins of a building which 
had fallen, for over an hour, and it had been, according to the evi- 
dence, weakened by cutting timbers and remodeling, but six wit- 
nesses testified that a flame shot from the roof before it fell, a find- 
ing that the fall was caused by fire will not be disturbed. 

Held, That as such finding was based on fire as the cause, an alleged 
error in submitting the question whether explosion was the cause 
was harmless, as was the admission of evidence as to the proportion 
of loss due to explosion, assuming that as the cause. 


—N. & M. Friedman Co. vs. Atlas Assur. Co., (73. 


2. What 1s Loss From. 


The policy insured against immediate loss, except from fire caused by 
explosion of steam boilers. An explosion of a steam pipe connected 
with the boiler caused steam to escape into the cellar, which melted 
the heads of the automatic sprinklers there, and the escaping water 
damaged the goods. 

Held, That this was an immediate loss from explosion within the policy. 


—Hartford Steam Boiler Insp. § Ins. Co. vs. Henry Sonneborn § Co., 566. 
See Pate Gass, 


EXTENDED INSURANCE. 


In Cask oF YEARLY RENEWABLE POLICIES. 


The policy insured for one year, with right of renewal from year to 
year, and provided that the excess of premiums over expenses and 
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insured’s share of death losses should be applied as a guaranty fund 
to the reduction of future premiums and to extended insurance in 
case of lapse. 

Held, That such fund was a reserve fund within the meaning of the 
statute of New York prescribing how the reserve should be applied 
to provide temporary insurance in case of lapse. 

Held, 'That the statute applied to yearly renewable policies, and must be 
regarded as part of the contract. 


Held, That the statutory demand for such extended insurance may be 
made by the beneficiary after the death of the insured. 


Held, That a denial of liability waived a strict compliance with the 
requirement that the policy must be surrendered within six months. 


—Nielsen vs. Provident Sav. Life Assur. Soc. of New York, 885. 


See Parp-up Poticy; Premium 1; Premium Nore 1. 
FACTORY. See CancE.iation 3. 
FALL OF BUILDING. See Buitpine. 
FARM ENGINE. See Risx 3. 


FIDELITY. 
1. Liaprirry ror Ratsinc CHECKS—REPRESENTATIONS IN APPLICATION. 


A fidelity bond was, by its terms, liable for such pecuniary loss as the 
employer might sustain through fraud, or dishonesty amounting to 
embezzlement, of the employee in the service of the employer as 
bookkeeper, or in such other position as he might be called on to fill. 


Held, That the fraudulent raising of checks which it was the employer’s 
duty to fill out, whether as bookkeeper or not, was covered. 

Held, That it was not necessary that the evidence should be sufficient to 
convict of the crime of larceny or embezzlement in order to establish 
liability. 

Such raising of checks, where the bank that paid them knew the em- 
ployee had power to fill them out, did not impose a liability on the 
bank to reimburse the employer, and even if liable, this would not 
release the insurer. 

Statements in the application that the position of the employee was 
simply that of a bookkeeper, and that only a few dollars in cash 
would be likely to be in his hands, were not warranties under the 
Kentucky statute providing that statements in applications shall 
be deemed representations, and not warranties. They were mere 
promissory representations which were not fraudulent. 


—Champion Ice Mfg. § Cold Storage Co. vs. American Bonding & Trust Co., 808. 


2. MISREPRESENTATION IN STATEMENT. 


An employer was indemnified against loss through defalcation by his 
manager under an indemnity bond which provided for certain 
statements to the company which should be a material part of the 
contract, and that any material misstatement or suppression of fact 
in the statements should avoid the bond. The treasurer of the 
employer rendered a certificate to the company upon a renewal of 
the bond, reciting that the books and accounts of the manager had 
been examined “‘ by us’”’ and found in every respect correct, and all 
moneys accounted for ‘to the best of our knowledge and belief.” 
No examination of the manager’s accounts had in fact been made 
in some ten months. But a bookkeeper monthly made out state- 
ments showing current receipts and expenditures. The cash of the 
employer in bank was drawn on checks signed by the manager, and 
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he had drawn out a large sum in excess of his salary, and shortly 
after became a defaulter. 

Held, 'That the certificate was a material misstatement which avoided 
the bond. 


Held, That the reservation of the question whether there is any evidence 
to go to a jury, and the direction of a judgment for the defendant 
on such reservation is within the province of the court, although 
there was a verdict rendered for the plaintiff. 


—Carstairs vs. American Bonding & Trust Co., 22. 


3. STATEMENTS REGARDING EMPLOYEE—SETTLEMENT. 


In connection with the surety bond secured for a building and loan as- 
sociation by its secretary the president signed an employer’s certifi- 
cate to the effect that according to the best of his knowledge the 
secretary had faithfully performed his duties, that his accounts when 
last examined were found correct, that he had never been in default 
and no reason was known why he should not be bonded. It was 
claimed that the statement was false, in defense of a suit on the 
bond. 

Held, That where there was no evidence of an obligation of the employee 
to file a statement, knowledge of the president that it had not been 
done was not admissible as evidence. 

Held, That knowledge of a mistake by auditing committee was not 
knowledge by the president. 


Where the burden of proof was on the defendant and the several de- 
fenses were afterward stated with proper instructions, a previous in- 
struction that every material allegation in the defense must be 
established was harmless error. 

A voluntary conveyance of property by the employee to the employer, to 
be applied to the first items of his indebtedness, was not a settle- 
ment that relieved the surety company. 

The bond required immediate notice of defalcations. 

Held, That where the books were being examined by an expert at the in- 
stance of the surety company’s inspector, notice of defalcations dis- 
covered during such examination was waived until the examination 
was complete. 

Held, That such waiver was effectual though the contract prohibited it. 

—FPerpetual Bldg. §: Loan Ass’n vs. United States Fidelity § Guarantee Co. , 209. 


FIRE. See Exptoston 1. 


FIXTURES. 
In Cask oF SToRE FURNITURE. 


The policy insured a store building, and provided it should not be liable, 
unless liability was specifically assumed, for loss to “ store or office 
furniture or fixings.”” The property was described as “ including 
gas, steam and water pipes, and all other permanent fixtures con- 
tained therein.” 

Held, That shelves and counters not framed or built into the building, 
some of them entirely loose, which were capable of being easily re- 
moved without injury to the building, were not covered by the 
policy. 

—Goldsborough Banyer vs. Insurance Companies, 767. 


FOREIGN COMPANY. 


MISSTATEMENTS IN APPLICATION. —UNAUTHORIZED INSURANCE AS A DEFENSE. 
The Massachusetts statute providing that misstatements in the applica- 
tion should not avoid the policy unless fraudulent or increasing the 
risk applies to foreign companies doing business there. 
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The burden of proof is on a foreign company claiming that it was unau- 
thorized to do business in the State, when such lack of authority is 
set up as a ground for avoiding a policy. 

—Abraham vs. Mutual Reserve Fund Life Ass’n, 854. 


See SERVICE. 
FORGERY. See Frveuiry 1. 


FRAUD. 
1. APPLICATION IN CASE OF INDISPUTABLE PoLIcY—ASSIGNMENT, 


A clause in a life insurance policy that, ‘if * * * death shall occur 
later than three years from the date hereof, the liability of the com- 
pany shall not be disputed on the ground of any statement in the 
application, except in case of actual fraud,” precludes the company, 
where the death occurs more than three years after the issuance of 
the policy, from setting up merely that statements made as war- 
ranties in the application for insurance were untrue, or that there 
was constructive fraud therein, but leaves it free to set up actual 
fraud. 

Where it is shown that a material statement made in such application 
was false, that its falsity was known to the insured at the time it 
was made, that it was made with a view to procuring the insurance, 
that the company had no notice of its falsity, and that the company 
acted upon it to its injury, the law will conclusively presume an in- 
tent to deceive, and a case of actual! fraud will be made out, although 
the insured may not have really intended to prejudice the rights of 
the company. 

The assignment of a policy of life insurance, made with the consent of 
the company, does not preclude the company from setting up, as 
against the assignee, fraud in the original application, of which the 
company had no notice at the time of such consent. 


—Northwestern Mut. Life Ins. Co. vs Montgomery et al., 254. 


2. In Case or AGENT —EFrect oN WRITTEN Contract —RECISION IN CASE OF, 


A person who, in a business deal with another, signs a written instru- 
ment, is conclusively presumed, as to that other and all persons 
claiming under him through such instrument, to know the contents 
thereof, no fraud or deceit being used by such other or by any one 
for whose conduct he is responsible, reasonably calculated to and 
which does induce such person to become a party to such instru- 
ment without reading it. 


If a person by the fraud of another, or of some one for whose conduct he 
is responsible, becomes a party to a written instrument without 
reading it or personally knowing the contents thereof, he is not pre- 
cluded thereby from obtaining judicial redress in some form of ac- 
tion, for any injury which may be thereby caused to him through 
such instrument not being what he supposed it to be. 


Mere ignorance of the contents of a paper by one who becomes a party 
thereto under a mistake as to its import, will not enable him to 
avoid his act. 


The doctrine that a person is not inexcusably negligent in signing a 
paper in a business transaction with another, relying upon positive 
false statements on the part of that other or of some one for whose 
conduct he is responsible, as to its import, applies only where the 
— is practiced at the time, and in the transaction, of such sign- 
ng. 

If a person contracts with another for an article to be delivered or gives 
an order therefor, and thereafter a thing is delivered to him osten- 
sibly in compliance with the order or fulfillment of the contract, un- 
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less, at the time thereof or within a reasonable time thereafter, he 
notifies such other that such article will not be accepted as satisfy- 
ing the contract or order, he will be conclusively presumed to have 
waived all departures therein from the thing bargained for which 
are obvious to the senses by ordinary exercise thereof. This is sub- 
ject to what follows. 


The reasonable time mentioned in the foregoing rule commences to run 
from the time the person receiving the article has reasonable op- 
portunity to observe its defects, unless the opposite party, by fraud 
or deceit, prevents such person from examining it or induces him 
not to do so; but such person cannot successfully refer merely to 
deception practiced upon him at the time of his giving the order or 
entering into the contract, to excuse failure to observe obvious de- 
partures in the thing delivered from that bargained for, at or within 
a reasonable time after the delivery. 


Upon the reception of an article by a person under the circumstances 
stated in the two foregoing rules, nothing occurring then for which 
the opposite party is responsible, reasonably preventing him from 
using, or inducing him not to use, his senses so as to discover obvi- 
ous departures therein from the thing bargained for, the rule ap- 
plies that the law requires men, in their dealings with each other, 
to exercise proper diligence and apply their attention to those 
particulars which may be supposed to be within reach of their judg- 
ment, and not to close their eyes to means of information which are 
accessible to them. Vigilantibus et non dormientibus jura subveni- 
unt. 


The rule that contributory negligence is not a defense to an intentional 
wrong does not apply to a situation where negligence is so inex- 
cusable as not to be really a contributing cause, but to be really a 
cause intervening between the wrong and the injury as the real pro- 


ducing cause thereof. 

He who is inexcusably negligent in a business transaction forfeits the 
right to judicial remedies for relief, and not because of any favor or 
indulgence which the law extends to the wrongdoer, but because of 
failure on the part of the injured person to exercise that care for his 
own protection which the policy of the law requires as a condition 
of its protection, such policy being to aid only those who exercise 
some reasonable care to guard their own interests. 

Negligence of a person in not asserting his right as against another by 
whom he has been defrauded in a business transaction, is not a de- 
fense, strictly so called, to an action on the former’s part for redress, 
but is evidence of submission to or waiver of the wrong, more or 
less strong according to the circumstances, and may be conclusive 
evidence thereof; or, it may be so gross as to forfeit such person’s 
right to judicial redress; or, in connection with some injury to the 
wrongdoer, it may operate to estop such a person from claiming re- 
dress for the wrong first inflicted. 

If a person, in a business transaction with another, is deceived by the 
latter to his injury, such person may rescind the transaction within 
a reasonable time after he discovers or has reasonable opportunity 
to discover the fraud, constructive knowledge thereof being just as 
effective as actual knowledge to set the time for rescission running 
and to mark its limits. 

If a person receives a policy of insurance ostensibly in response to an 
application therefor, which he signed and parted with in the belief, 
induced by the fraud of the agent taking the same, that it called for 
a policy different from that which it called for in fact, he is bound 
as a matter of law to examine the policy within a reasonable time 
after it comes to his hand, and to discover obvious departures there- 
in from the one which he supposed he was to get, and promptly, upon 
discovering the same, to rescind the transaction, give the company 
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due notice thereof, and do all on his part which justice requires to 
restore the former situation, or he will he held to have accepted the 
policy as satisfying his application, so as to be precluded from re- 
scinding the same. 


The reasonable time for discovering that the policy differs from the one 
supposed to have been applied for in the circumstances stated in the 
foregoing rule, commences to run immediately upon the reception of 
the paper, nothing occurring then to reasonably excuse the applicant 
for omitting to examine his contract. In such circumstances four 
and a half months’ delay in discovering the fraud and exercising the 
right of rescission is, as a matter of law, too long a time. 


If, in the situation stated in the last foregoing paragraph, the element 
be added of the applicant for insurance being fraudulently deterred 
from examining his policy by something occurring at the time of 
the delivery thereof to him, four and a half months’ delay in dis- 
covering the fraud is not, as a matter of law, so long as to forfeit 
the right of rescission. 


The existence of a cause of action at law to recover the consideration 
parted with upon a contract, on the ground of fraud, presupposes 
the actual termination of the contract because of the fraud, and that 
requires a repudiation of such contract by the insured person in toto, 
or so far as justice may require, and an unconditional offer on his 
part, so far as justice may require, to restore the wrongdoer to his 
former situation, or a waiver of such offer by such conduct on the 
latter’s part as to clearly indicate that a tender to him of that which 
he parted with in the transaction would be useless because he would 
not accept it. 


If a judgment in an equity case or an action at law tried by the court 
be reversed on appeal to this court, and there is an unsolved ques- 
tion of fact that must be determined before final judgment can be 
rendered, and there are conflicting reasonable inferences as to how 
such issue should be solved, rendering it doubtful which way is the 
right of the matter, lest injustice may be done by the exercise of 
jurisdiction to decide the issue here as an original matter, the court 
will remand the cause to the trial court to determine such issue and 
then to apply the law to the case as directed. 


— Bostwick vs. Mutual Life Ins. Co. of New York, 97-99. 
3. In Case or Loss Ciam. 


The deliberate and fraudulent attempt of the plaintiff to impose upon 
the defendant insurance company liability for a loss which he has 
not sustained defeats his right to recover according to the terms of 
the contract upon which he sues. 


-Schmidt vs. Philadelphia Underwriters, 531. 


See PLEADING. 
FURNITURE. See Fixtures. 
GASOLINE. See Risx 2. 


HEALTH. 


Waar Constitutes Sounp. 


Sound health in a life insurance policy means the absence of a serious 
disease or constitutional vice that would tend to shorten life, as dis- 
tinguished from a temporary ailment. 

Where, according to the attending physician, the insured died of heart 
disease and consumption, which might have been inherited, and the 
death occurred within six months of a sickness which began prior 
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to the delivery of a policy, whereas he was apparently in good 
health when examined, a finding that he was not in sound health at 
the date of the policy was justified. 


—Packard vs. Metropolitan Ins. Co., 742. 


See Apprication 1, 4,5, 8; BENEVOLENT Society 4; SickNEss ; REINSTATEMENT. 


HEIRS. See AssiGNMENT 4; BENEVOLENT Soctrety 1. 
HOMESTEAD. See INcuMBRANCE. 


INCUMBRANCE. 


JUDGMENT IN CASE oF HoMESTEAD—'T'Ax LIEN. 


The policy provided that it should be void if any other person acquired 
an interest or lien on it. 


Held, That a judgment is ordinarily a lien, but where it was claimed that 
it was not so because the homestead of the insured, and there was 
evidence that it had formerly been his home, but was afterward 
leased and occupied by a tenant, and was again being prepared for 
his occupancy, the question whether it was a homestead was for the 
jury. 

Held, That knowledge of unpaid tax lien by the company at the time of 
insuring was a waiver. 

— Martin vs. Fidelity Ins. Co., 418. 


See MortaaGE ; TrtteE 7. 
INDISPUTABLE POLICY. See Fravup 1; Premium 3. 
INSOLVENCY. See Receiver. 
INSTALMENT NOTE. See Premium 9. 
INSTALMENTS. See Poticy. 
INSURABLE INTEREST. 


In Wire’s PROPERTY. 


A husband cannot insure in his own name the property of his wife 
under the statute of Arkansas providing that it shall be her sepa- 
rate property, which may be conveyed or devised by her as if single 
and not liable for the husband’s debts. He has no insurable interest 
in such property. 

—Planters’ Mut. Ins. Co. vs. Loyd, 949. 


See ASSIGNMENT 2. 


INTEMPERANCE. 


EVIDENCE OF. 


The insured warranted that he was temperate in the use of intoxicants. 

Held, That the warranty was not broken by exceptional over-indulg- 
ences, which were not habitual, so long as he was ordinarily tem- 
perate in his habits. But where the evidence showed repeated, 
habitual and gross intoxication and the finding was for the plaintiff, 
granting a new trial was not an abuse of discretion. 


—Holtum vs. Germania Life Ins. Co., 1050. 


INTOXICATING LIQUORS. See Apprication 3. 
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IRON SAFE. 


KNOWLEDGE OF AGENT. 


Knowledge by the agent when securing the risk that no safe'was kept 
or intended to be kept, and that a specially hazardous risk existed in 
a part of the building estops the company from setting up a violation 
of the iron-safe clause or an increased hazard. 


—Phenix Ins. Co. vs. Randle, 472. 
JUDGMENT. See INcuMBRANCE; JURISDICTION. 


JURISDICTION. 


In Case oF ForgEIGN JUDGMENT BASED ON ASSIGNMENT WHEN INVALID. 


A foreign judgment is merely prima facie evidence of what it purports 
to decide. 


The doctrine of res judicata extends only to those facts which must 
necessarily be made to appear as a basis of the judgment, and with- 
out a showing of which the judgment could not have been rendered. 


It is necessary, before a court can render a valid judgment, that it shall 
first acquire jurisdiction over the parties, the subject-matter of the 
suit, and the process. 


A writ, declaration, summons, publication, default, and judgment 
against the heirs of J. O. T., defendants, giving no name or names, 
would not give the courts of this State jurisdiction to render a valid 
judgment in personam, nor, upon their face, would they furnish a 
basis for a judgment in rem. 


In a ease where judgment is rendered on default, without personal no- 
tice to the defendant, the false allegation by plaintiff of a fact so 
material that, without its existence, his pleading fails to set out a 
cause of action, operates as a fraud, and is well calculated to deceive 
the court. 


The acts and recitals of a court acting without jurisdiction cannot con- 
clusively bind the defendant, nor can such acts and recitals serve 
as conclusive evidence of facts which would give the court jurisdic- 
tion. 


An assignment of a life insurance policy, executed in compliance with 
the terms of the policy by the assured and the only beneficiary, 
divests both of them of, and vests the assignee with, the entire legal 
interest in the policy. 


A letter from an insurance company, acknowledging the receipt of such 
an assignment of a life policy issued by it, in which letter the com- 
pany states that it will place the assignment “on file for such at- 
tention as it may deserve when such policy becomes a claim,” is a 
sufficient indication of the company’s assent to the assignment. 

The mere statement or recital in such an assignment that it is subject 
to a claim, if there be in fact no claim, would be surplusage, and 
would not affect the assignment of the entire sum. 


A foreign judgment based upon an invalid assignment of a life insur- 
ance policy can have no binding force upon the courts of this State, 
either by way of estoppel or under the doctrine of res judicata. 


—Tremblay vs, Aitna Life Ins. Co., 961. 


See REMovAL, 
LACHES. See Parp-vup Pouicy 1. 


LEGAL REPRESENTATIVES. See Recetrver. 
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LEX LOCI. 
Watver or Proors or DEATH—PROOFs OF PAYMENT OF PREMIUM—NOTICE. 


The company replied to request for proofs of death that none were 
needed, as the policy had lapsed and the claim would not be 
allowed. 


Held, That proofs of death were waived. 


The policy, so far as concerns its nature, validity and interpretation, is 
governed by the State where it was issued. 

Where, under the laws of such State, proofs of the payment of premium 
is not necessary to a suit, and such suit can only be defeated by 
proof of non-payment, and of the sending of the required statutory 
notice as to premiums coming due, such proofs must be furnished 
in New Hampshire. 

Where such statutory notice is required to state the premium due, the 
place where it should be paid, the party to whom it is payable, and 
stating that unless paid the policy will be forfeited, and an affi- 
davit that such notice has been mailed, an affidavit that the notice 
had been served, but not showing that it contained the features 
mentioned, is not sufficient. 

—Seely vs. Manhattan Life Ins. Co., 972. 


See ApPLicaTIon 7; Contract 2. 


LIABILITY. See Emptoyer’s Liapiiiry 1. 
LIMITATION. 


1. Action Not PRosEcuTED. 


The policy provided that action must be brought within a year. 

Held, That the contract time is not extended by an action begun in time 
but not prosecuted to judgment. 

Held, That a statute providing that if an action within the time allowed 
be defeated, as a matter of form, or judgment be arrested after a 
verdict, a new action could be begun within a year, did not apply 
to an action dismissed because of failure to pay a privilege tax. 


—Ward vs. Pennsylvania Fire Ins. Co., 470. 


2. In Cask or Bonn or INDEMNITY. 


A cause of action accrues upon a bond conditioned to do a certain act as 
soon as there is a default in the performance, whether the obligee 
has suffered damage or not, and the statute of limitations begins to 
run from that date. 

, however, the bond is conditioned to indemnify, damage must be 
shown before the party indemnified is entitled to recover, so that a 
cause of action accrues, and the statute begins to run, not from the 
date of the act which causes damage, but from the time when pe- 
cuniary loss ensues therefrom. 

Courts incline strongly to construe bonds as contracts of indemnity only, 
and will attach more importance to the general purpose of a bond, 
as shown by its provisions as a whole, and the interests of the 
parties in the subject-matter, than to the precise form of words em- 
ployed. 


—Northern Assur. Co. of England vs. Borgelt et al., 266. 


3. Proors or DeEatTH as WAIVER OF—DELAY IN ACTION. 
The policy provided that no action should be maintainable unless 
brought within six months after death of the insured. 
Held, That the limitation is not unreasonable, and will be sustained un- 
less waived. 
Vou. XXXII.- 69. 
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The plaintiff, a few days after the death, delivered the policy with the 
proofs of death, and an assignment to the company, which were re- 
tained by it. 

Held, That this was not a waiver of the provision. 


Suit was begun just before the limitation expired, but the service upon 
an agent was set aside as unauthorized and void. A subsequent suit 
was begun after the limitation had expired. 


Held, That the plaintiff was responsible for deferring the first suit so 
long. Its commencement was an acknowledgment that the company 
had not waived the provision, and the second suit was too late. 


—Sullivan vs. Prudential Ins. Co. of America, 239. 


See AGEent 5; Proors or Loss 3. 


LLOYDS. 


LIMITATION OF LIABILITY BY. 


A Lloyds policy provided that after the exhaustion of a certain premium 
fund. the liability of each individual underwriter on all policies then 
or subsequently issued should be limited to $2,500, and that no re- 
covery could be had after such limitation had been reached. 


Held, That no recovery could be had if the fund should be exhausted 
subsequent to the issue of the policy. But if such fund were already 
exhausted with the knowledge of the underwriter, the liability 
would be considered as beginning anew. 


Held, That to allow policies to be issued and premiums paid with no con- 
sideration therefor would be a gross fraud on the insured. 
—Francis P. Burke et al. vs. Benjamin T. Rhoads, Jr., 570. 
LOAN. See Parp-up Poricy 2; Premium 1. 
LOANS. See Directors. 
LODGE. See Benevouenr Soctery, 1, 4. 
LOSS. See Damacep Goops. 
LOST POLICY. See Parp-vup Poticy 3, 5. 
MARINE CONTRACT. See Tirte 2. 
MEASURE OF DAMAGES. See Mortcacre Ciause 2; REPRESENTATION. 
MECHANICS. See ALrerations. 
MEDICAL ATTENDANCE. See Accwent 9. 


MEDICAL EXAMINER. See Apprication 3. 


MORTGAGE. 
1. Evrrect or ForEcLOSURE—WAIVER BY AGENT. 


The policy provided that it should be void in case any fact was con- 
cealed which was material to the risk, or if the interest was not 
truly stated, or was other than sole and unconditional ownership, or 
if foreclosure proceedings be begun or notice of sale be given. 
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Held, That failure to state in the application that the property was 
mortgaged, though without intention to deceive, forfeited the policy 
though no inquiries were made by the agent. 

Held, That notice of sale under the mortgage terminated the insurance. 


Held, That where before investigating the loss the agent stipulated with 
the insured that such investigation should not affect the rights of 
the parties, and the policy also so stipulated, the agent waived noth- 
ing by investigating and determining the amount of loss. 


— Hayes et al. vs. United States Fire Ins. Co., 764. 


2. ENDORSEMENT BY AGENT AS WAIVER OF CHATTEL. 


The policy covered both real and personal property, and provided that 
the entire policy should be void if the subject of insurance was per- 
sonal property, and except by indorsement was incumbered by a 
chattel mortgage; also that no agent could alter its terms except by 
written indorsement. The real estate was subsequently mortgaged 
to D. and S., and by a separate instrument a chattel mortgage on the 
personalty was given to them. The agent, with knowledge of the 
facts, indorsed on the policy, Loss payable to D. and S., subject to its 
conditions as their interest might appear. 


Held, That this indorsement was not notice of the chattel mortgage to 
the company, and the knowledge of the agent was immaterial. 

Held, That the chattel mortgage forfeited the insurance on the person- 
alty. The question as to the effect on the realty was not at issue. 


—The Atlas Reduction Co. vs. New Zealand Ins. Co , 280. 


See INcuMBRANCE ; TITLE 3, 6 


MORTGAGEE. 


ALIENATION BY MORTGAGOR. 


A policy provision that it shall be void in case of the transfer of title 
without consent, is valid. An indorsement of loss payable to mort- 
gagee will not affect such a condition. The mortgagee has no con- 
tract with the company which prevents the mortgagor insured from 
forfeiting his rights. 


—Jaskulski vs. Citizens’ Mut. Fire Ins. Co. of Kent, Allegan and Ottawa Cos., 244. 


See ARBITRATION 2, 3; PartNERS; TITLE 6. 


MORTGAGEE CLAUSE. 


1. Evrrect or—RiGut oF ACTION. 


The policies were in the name of the mortgagor, with loss payable to 
mortgagee, and contained the mertgagee clause providing that the 
interest of the mortgagee should not be invalidated by any act of 
the mortgagor, nor change of ownership or occupation. Before the 
issue of the policies the mortgagor had transferred his interest to 
his sister, who caused them to be issued in the name of the mort- 
gagor. ° 


Held, That the effect of the clause was that of an independent insurance 
of the mortgagee, irrespective of the owner, and the mortgagee was 
entitled to recover to the extent of his mortgage in case of the de- 
struction of the property. 

Where the premiums on a policy payable to mortgagee are paid by the 
mortgagor in accord with a stipulation with the mortgagee, the 
promise to pay is direct to the mortgagee, who may sue in his own 
name. 

—Smith vs. Union Ins. Co. et al., 1000. 
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2. Proors or Loss 1n Cask oF—EvIDENCE OF MEASURE OF DAMAGES. 


Where a policy of fire insurance contains what is popularly known as 
the “standard ” or “ union ’’ mortgage clause, by which the insurer 
agrees to pay the amount of the policy to a mortgagee of the in- 
sured as such mortgagee’s interest may appear, and that as to the 
interest of the mortgagee only the insurance effected by the policy 
in his favor should not be invalidated by any act or neglect of the 
mortgagor or owner of the property insured, such mortgage clause 
does not create in favor of the mortgagee a contract wholly inde- 
pendent, separate, and distinct from that created by such policy in 
favor of the mortgagor or owner, but such mortgage clause does 
give to the mortgagee such a separate and independent contractual 
status toward the insurer as that he can recover the amount pro- 
vided for by the policy under circumstances and conditions that 
would defeat a recovery by the mortgagor or owner. The “acts or 
neglects of the mortgagor or owner,” from the forfeiting conse- 
quences of which the mortgagee’s rights and interests are exempted, 
contemplates any act of commission or omission on the part of the 
mortgagor or owner that might forfeit the policy so far as such 
mortgagor or owner is concerned, that occurs subsequently to the 
execution of such mortgage clause. Unless the mortgage clause ex- 
pressly makes it obligatory on the mortgagee to furnish proofs of 
loss, he is not required to furnish such proofs as a condition prece- 
dent to his right of action on the policy. The failure of the mort- 
gagor or owner to furnish proofs of loss either wholly or within the 
time stipulated in the policy constitutes one of the neglects from 
the invalidating consequences of which the mortgagee is exempted 
by the mortgage clause. 


Where a defendant files pleas that set up matters that are wholly irrele- 
vant and immaterial to the plaintiff’s case as made in the declara- 
tion, and that tender no material issue that is legally available as a 
defense to the case made by the declaration, and that traverses 
nothing essential to the plaintiff’s right to recover as alleged in the 
declaration. the court may properly ignore such pleas, and award a 
judgment by default, notwithstanding the presence of such pleas 
upon the files. 


The statute (section 1035, Rev. St.) that gives authority to clerks to en- 
ter final judgments contemplates that the clerk can enter a final 
judgment after default only in those cases where the cause of action 
is purely and simply a money demand, founded upon a contract for 
the payment of money only. In cases where extrinsic evidence de- 
hors the contract sued upon is necessary to ascertain the amount to 
be recovered, the clerk has no authority to entertain such evidence, 
or to found a final judgment thereon. Held, That in a suit on a 
policy of fire insurance by a mortgagee of the insured or owner un- 
der a mortgage clause in such policy, where extrinsic proof is neces- 
sary to ascertain the amount of loss, the clerk of the Circuit Court 
has no authority, after a default, to take testimony as to the amount 
to be recovered, or to enter a final judgment thereon, but the assess- 
ment of damage in such case must be made by a jury. 


—Glens Falls Ins. Co. vs. Porter, 577. 


3. Warver or Premium In CasE 0OF—NOTICE OF CANCELLATION. 


The policy provided that it should only become binding on actual pay- 
ment of the premium, and that its conditions could only be waived 
in writing by the chief officer of the company. It was fully executed 
with a mortgagee clause attached, signed by the agent, providing 
that it should not be invalidated as to the mortgagee by any act or 
neglect of the mortgagor, and was delivered by the agent to the in- 
sured on his promise to pay the premium. 


Held, That the provision as to waiver applied only to waivers subse- 
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quent to its delivery, and the policy became binding as to the mort- 
gagee upon its delivery to the insured. 


A notice mailed to the mortgagee, that the policy was cancelled, in 
which the name given of the insured was obscure, and which was 
dated from a place different from the location of the property, and 
no indication as to the party for whom the person signing it was 
acting, and which failed to indicate the property referred to, was not 
sufficient notice of cancellation. 


—State Ins. Co. of Des Moines, Iowa, vs. Hale, 841. 


MURDER. See AssiGNMENT 4. 


MUTUAL COMPANY. 


1. ASSESSMENT OF PREMIUM Norres— LIABILITY OF MEMBERS. 


The charter of a mutual company required an assessment of the pre- 
mium notes of members for a loss to be accurately computed and 
proportioned at the next meeting 

Held, That an assessment to pay a note for money horrowed for losses 
during a series of years, including those occurring before the as- 
sessed was a member was a violation of the charter, and void. 

Held, That the insured was not liable for losses occurring before he be- 
came a member. 


Held, That a member cannot be assessed for losses occurring during a 
series of years, where other members have during the time, termi- 
nated their membership and have ceased to be liable for their pro- 
portions. 

—Mutual Fire Ins. Co. vs. Jean, 649. 


2. DeE¥FavuLtT IN PAYMENT OF ASSESSMENT. 


The rule of the “‘ law of the case ’’ does not apply to questions of fact de- 
termined by this court between the same litigants in the same cause 
of action when there is a material and substantial change in the 
testimony reviewed at the different hearings. 

“Where all the property covered by a policy of a mutual fire insurance 
company is not destroyed, the receipt of a subsequent assessment by 
the company from a member who has sustained a loss while his 
policy was suspended for default in the payment of assessments will 
not operate as a waiver of such default:’’ Insurance Co. vs. Kinney 
(Neb.), 90 N. W., 926, followed. 


Where the secretary of a mutual fire insurance company is authorized to 
make assessments for the payment of losses sustained by such com- 
pany, the fact that he calls to his counsel the board of directors, and 
acts on their advice in making the assessment before doing so, will 
not invalidate his act. 


Where the by-laws of a mutual fire insurance company provide for the 
payment of assessments by the members not less than twenty nor 
more than forty days after the receipt of notice, and a notice is re- 
ceived containing the amount of the loss, the amount of the assess- 
ment, and requesting the member to pay “at his earliest conveni- 
ence,” such notice at most would extend the time of payment to but 
forty days from the receipt thereof, and is not so defective on ac- 
count of this informality as to invalidate the assessment. 


-Phelps County Farmers’ Mut. Ins. Co. vs. Johnston, 227. 


3. LiaBrLiTy TO ASSESSMENT. 


The insurance policy which is the basis of this action was in form and 
substance the standard form, except that at the end thereof the 
words following were added: ‘‘ This policy is issued in accordance 
with the provisions of sections 47, 48, 49 and 40, chapter 175, Gen- 
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4. 


eral Insurance Laws of the State of Minnesota. Reference is here- 
by made to said acts, and the same, together with the by-laws and 
the application of the assured on file with this company, are 
hereby declared to be a part of this contract.” Held, Construing cer- 
tain provisions of Laws 1895, c. 175, relating to mutual fire insurance 
companies, that the defendants were not thereby made liable for 
assessments for the losses of the company. 


—Dwinnell et al. vs. Kramer et al., 176. 
Poutcy Issugp BEFORE ORGANIZATION OF —ILLEGAL ASSESSMENTS AND ACTs OF. 


The promoters of a mutual insurance company are authorized and re- 


quired to take applications for $200,000 of insurance before the com- 
pany is organized, but such promoters have no authority to bind 
the corporation by any kind of contract before it is organized and 
authorized to do business. 


A policy of insurance, signed with the names of the president and sec- 


retary of the corporation, and delivered to an applicant for mem- 
bership before the corporation has come into existence and before 
officers could be elected or the corporation enter into binding con- 
tracts, is not enforceable against the company after it has been or- 
ganized and authorized to do business. 


Where the statute upon which a mutual insurance company was or- 


ganized required it to charge and collect upon its policies the full 
mutual premium in cash or notes absolutely payable, and in its by- 
laws to fix the contingent mutual liability of its members for the 
payment of losses and expenses not provided for by its cash funds, 
and that such contingent liability of each member should not be 
less in amount and should be in addition to the cash premium 
written into the policy, and that the total liability of a policyholder 
should be legibly stated on the back of each policy, a total disregard 
of each of these requirements in the issuance of its policies rendered 
the policies void, as in conflict with the statute, and no assessment 
for losses could be made or enforced thereunder. 


Every person applying for insurance and membership in a mutual in- 


surance company must take notice of the law of the State under 
which it is organized and is authorized to do business. This stat- 
ute, the articles of incorporation, by-laws, application for insur- 
ance, and the policy each become parts of the contract and binding 
upon the member. 


Where all policyholders in a mutual insurance company are on the 


same footing, none with equities superior to his associates growing 
out of the business done in defiance of statutory requirements, no 
estoppel will be indulged against any member asserting the ultra 
vires nature of the business done. 


The doctrine of estoppel in pais does not extend so far as to enable a 


person or corporation to do in effect what is forbidden by law, or 
what they are otherwise incapable of doing, and therefore a party 
to a contract with a mutual insurance corporation, made in viola- 
tion of the letter and policy of the statute under which the corpo- 
ration is organized and authorized to do business, is not estopped 
to show its illegality for the purpose of preventing a recovery 
upon it. 


— Montgomery vs. Whitbeck, 983. 


See BENEVOLENT Sooctrety 7. 
MUTUAL MEMBERS. See Accrpent 1. 
NEGLIGENCE. See Empioyer’s Liasrtity 1. 


NOTE. See Premium Nore. 
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NOTICE. See Accrpent 5, 12, 13, 17, 18; Benevotent Society 7; MortTGacEr 
CrausE 3; SIcKNEss. 


OCCUPATION. See Accrpenr 14, 18. 
OTHER INSURANCE. 


1. Fariure By AGENT TO CANCEL. 


A notice given to the insured denying liability on the ground that the 
property was not in existence at the time the policy was delivered 
does not estop the company from showing the existence of other 
prior insurance which had not been canceled, and for which the 
policy in suit was to be substituted. The two defenses are not in- 
consistent. 

The agent wrote the policy to replace another in a company of which 
he was also agent, and which demanded a higher premium, but had 
taken no steps ts cancel, though cancellation was threatened unless 
higher rate was paid. The agent marked the first policy as can- 
celed in his books and transferred the credit for the premium. But 
the second policy was not delivered and the first policy was still 
retained by the insured, who had no knowledge of the facts, and 
expected to pay the higher rate unless the agent succeeded in re- 
placing it at lower figures. 

Held, That the first policy was liable;. the second policy was not 
effectively substituted by its delivery after the loss. 

—Kerr vs. Milwaukee Mechanics’ Ins. Co., 512. 


2. Fatnure or AGENT TO CANCEL. 


The loss was on a policy stipulating for cancellation and return of un- 
earned premium, on the election of either party, after running about 


a month. Two days after notifying the agent of the loss the insured 
paid the premium for three years, and a few hours later notified him 
of other insurance. The agent shortly after informed him that this 
forfeited the policy, but that he would report to the company, and 
furnished him blanks for making proofs of loss. The agent had au- 
thority to cancel the policy, but failed to do so, and made no tender 
of the unearned premium. 
Held, That forfeiture on account of other insurance was waived. 


— Mississippi Home Ins. Co. vs. Dobbins, 364. 


3. In Case or SPECIFIC AND FLoatinG Poticres—ContTRIBUTION. 


Cotton which, while stored in a particular warehouse, is specifically cov- 
ered by a policy of fire insurance, does not, until by removal from 
the warehouse or otherwise it loses the protection thus afforded, 
come within the operation of a “ floating ”’ policy, which in express 
terms stipulates that it shall not be held to “ apply to or cover any 
cotton which, at the time of the loss, may be covered by any more 
specific insurance.” 

—Macon Fire Ins. Co. vs. Powell et al., 283. 


4. Watver By ADJUSTER. 


Where the adjuster, with knowledge of a violation of the policy as to 
other insurance, directed that proofs of loss be made out, which in- 
volved much time and some expense, and directed how this should 
be done, the violation was waived. 


—Fidelity Mut. Fire Ins. Co. vs. Murphy, 834. 


~ 


5. Watver By AGENT. 

The policy provided that it should be void in case of other insurance, 
without written consent indorsed, and that no agent could waive its 
provisions. 
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Held, That verbal consent by an agent authorized to indorse was a 
waiver of the provision. 


—Kotwicki vs. Thuringia Ins. Co., 1041. 


See CANCELLATION 1. 


PAID-UP POLICY. 


1. Errect or LacHEs. 


The policy stipulated that in the case of lapse a paid-up policy would be 
issued upon its surrender within six months. 


Held, That the insured was entitled to a paid-up policy upon its sur- 
render within a reasonable time, though it was not within six 
months, but a failure to make application until more than five years 
was past was laches which barred his right. 


— Equitable Life Assur. Soc. of United States vs. Warren Deposit Bank et al., 947. 


pm 


2. Evrrect oF Loan on. 


The holder of a paid-up policy effected a loan on it from the company 
under a loan agreement which pledged the policy as collateral and 
stipulated that on default in interest for thirty days the policy 
should be surrendered at the customary cash surrender value then 
allowed by it. 


Held, That the loan was no different in character from ordinary money 
loans on collaterals in which forfeitures as mere penalties for bor- 
rowed money are not allowed, and such forfeiture provision is void. 


—New York Life Ins. Co. vs. N. L. Curry & Bro., 499. 
3. Errect or Lost Poticy. 


The policy provided for a paid-up policy upon its surrender, duly re- 
ceipted, within six months of default in the payment of premium. 
Held, That a complaint setting forth these facts and alleging that the 
policy was stolen without fault of plaintiff, and his inability to re- 
cover the same, and that he is still the owner and has not assigned 
it, has so stated to the company, and is willing to perform its re- 
quirements except as to its delivery, is good on demurrer in an 
action for specific performance. Equity will not deny relief because 
the policy was stolen. Nor was it necessary to plead and offer to 
execute any form of release in order to maintain the action. A court 

might require such paper before final judgment. 


— Wilcox vs. Equitable Life Assur. Soc. of United States, 318. 


4. Evrrect or Premium Loans—AssiIGNMENT—EXTENDED INSURANCE. 


The insured, under a stipulation in a life policy, borrowed each year 30 
per cent of the premium on loans, with interest at 6 per cent. Af- 
terward, on a premium coming due, the entire amount of the pre- 
mium was loaned, and shortly after the company made a cash loan, 
deducting certain interest and the next premium to come due, the 
policy being assigned as collateral. An agreement was then en- 
tered into, releasing the company from the nonforfeiture clause of 
the policy and substituting a provision that when it should cease 
through nonpayment of premium the entire reserve by the Ameri- 
can Experience at 4 per cent should be applied as a single premium 
to purchase term insurance for the full amount, or upon application 
and surrender of the policy within three months, for the purchase 
of a paid-up policy; or upon such surrender the entire reserve 
would be paid in cash, less a surrender charge. In case of a loan 
on the policy such indebtedness should first be deducted and the 
balance paid in cash, or a value would be allowed in the form of 
extended or paid-up insurance, the amount to be so applied to be 
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reduced in proportion to the ratio of the indebtedness to the full 
cash surrender value. In case of death within one year after non- 
payment of premium, and during the term of extended insurance, 
there should be deducted any premium which would have been due 
if it had continued in force, and the amount of indebtedness. It was 
further provided that the company would loan to the limit of its 
cash surrender value upon an assignment of the policy as collateral. 
No further premiums were paid. 


The policy, issued by a New Jersey company to a citizen of Missouri, was 
a Missouri contract, and the statutes of that State provided that in 
case of Japse the value should be computed on the American Table 
at 4% per cent, and after deduciing from three-fourths of such value 
any notes or other indebtedness for past premiums the balance 
should be a single premium for temporary insurance. Within sixty 
days a paid-up policy might be demanded for an amount that such 
balance would buy. In case of death during extended insurance the 
whole amount of the policy should be paid, anything contained in it 
to the contrary notwithstanding. But these provisions were not to 
apply if equal unconditional surrender value conditions as to tempo- 
rary or paid-up insurance were in the policy, or if the policy were 
surrendered for a consideration satisfactory to the holder. 


Held, That the policy stipulations deducting all indebtedness and limit- 
ing the time of applying for a surrender value were less favorable 
than the statute, and not an unconditional surrender value. 


Held, That the policy could not be affected by a subsequent statute of 
New Jersey so as to bring it within a provision of the Missouri laws 
regarding policies issued under such statute. 


Held, That the cash loan was not an indebtedness for past premiums 
which might be deducted under the statute in computing the ex- 


tended insurance. Such loan was like a loan made on any other 
collateral for which the insured and his estate were independently 
liable. 


Held, That the assignment of the policy as collateral carried with it only 
the right to the proceeds, and not the right to deduct the loan in 
computing the surrender value. 


Held, That the policy was governed by the Missouri statute and the cash 
loan could not be deducted from the surrender value in computing 
the term of extended insurance. Where death occurred during such 
term the company was entitled to deduct the loan from the pro- 
ceeds of the policy. In the event of survival it must look to the in- 
sured for repayment of the loan. 


—Smith vs. Mutual Ben. Life Ins. Co., 592-93. 
5. In Case or Lost Poticy. 


The policy stipulated that upon its surrender within six months after 
default in premium payment, a paid-up policy would be given. The 
insured applied for such paid-up policy within the six months, but 
stated his inability, after search, to find it. He was advised to make 
further search, which he did, but failed to find it. The company 
was from time to time informed of his inability, and some time after 
the limitation had expired demanded a paid-up policy, tendering a 
release from all liability. 

Held, That a dismissal of the case was error. The company by directing 
further search waived the time limitation, and the plaintiff was en- 
titled to have the question whether his subsequent delay in demand- 
ing a paid-up policy was an abandonment of litigation. 

Held, That the plaintiff was entitled to relief on showing the impossi- 
bility of finding the lost policy. 


—Tindenthal vs. Germania Life Ins. Co., 494. 
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6. Mussourr Statute CoNsSTRUED. 


The Missouri statute relative to the right of insured to temporary insur- 
ance in case of forfeiture for nonpayment of premium provides that 
it shall not apply to policies of companies of other States where the 
laws of such States prescribe a surrender-value, or temporary, or 
paid-up insurance in such case, and the policy stipulates for such 
prescribed value or insurance. 

Held, That is is sufficient to take the policy out of the Missouri statute 
if either one of the methods is prescribed by the law of such other 
State, and by the policy. It was sufficient here that the policy pro- 
vided for paid-up insurance in accordance with the statute of New 
York. 

Held, That the words “ paid-up insurance,” in the Missouri statute, mean 
insurance for life which is fully paid up, and not merely temporary 
insurance. 

Held, That the Missouri statute applies in such case only so far as con- 
cerns the method of computing the net value on which the paid-up 
insurance is based. 

—Nichols et al. vs. Mutual Life Ins. Co., 790. 


See ExTENDED INSURANCE; Premium NOTE 2. 


PAROL AGREEMENT. See Arsrrxation 3, 4. 


PAROL EVIDENCE. See Description. 


PAROL GIFT. See AsstgnmMENT 3. 
PARTNERS. 


CHANGE OF TITLE BETWEEN— WAIVER BY AGENT—RIGHTS OF MORTGAGEE. 


The policy provided that it should be void if any change took place in 
the interest, title or possession. It was owned by three partners 
and the agent was afterward told that one intended to sell his in- 
terest to the other two. He informed them that the interest of the 
retiring partner in the policy should be assigned to the others when 
the sale was made and the assent of the company indorsed, and that 
he would make the indorsement. The partners were not very 
familiar with English, and understood that it was only necessary to 
notify the agent of the change. The interest was never assigned nor 
the company’s consent obtained, though the agent was afterward 
casually notified of the change. 

Held, That the policy provision had not been waived by the agent. 

The policy was payable, in case of loss, to the mortgagee, as interest 
might appear. 

Held, That the mortgagee could only recover where recovery could be 
had by the mortgagor. 

—Keith et al. vs. Royal Ins. Co. of Liverpool, 1043. 


PLATE GLASS. 


DAMAGE FROM EXPLosion. 


The policy, insuring plate glass against accident, provided that it should 
not be liable for damage in consequence of a fire, or caused by blow- 
ing up of buildings. 

Held, That damage from an explosion of gas in a room, generated from 
gasoline being used for cleaning clothes and ignited by a match or 
light, was not caused by a blowing up of the building, nor by fire 
within the policy. 

—Vorse vs. Jersey Plate Glass Ins. Co., 359. 
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PLEADING. 


REMEDY IN Equity—Contract To Assess—FRaup—Loss oF ARM THROUGH 
ACCIDENT. 


The fact that there is a remedy in equity is not usually a defense 
against an action at law. 


A policy stipulation that a certain sum would be paid, not exceeding 
$2,500 of the amount realized from one assessment, is an implied 
contract to assess. 


A declaration in a contract is not bad, or a declaration in tort, because 


it alleges bad faith and fraudulent purposes and unlawful action on 
the part of the defendant. 


The amputation of an arm below the elbow is the loss of an arm within 
the meaning of the policy. 
—Garcelon vs. Commercial Travelers’ Eastern Acc. Ass'n, 858. 


See UNAUTHORIZED INSURANCE. 
POISON. See AcciDENT 8. 
POLICY. 


RECOVERY IN CasE OF INSTALMENTS. 


Where a policy was payable in ten annual instalments, and the payment 
of the first instalment was refused when due, such refusal will not 
sustain judgment for the entire amount of the policy with execution 
for the successive instalments as they become due. The right of 
action was limited to the instalments due. 


—New York Life Ins. Co. vs. English, 415. 


PREMIUM. 


1. APPLICATION OF DivIDEND—EXTENDED INSURANCE IN CasE OF LOAN. 


Where a dividend has been declared out of surplus, it cannot be pro- 
visionally limited to those who shall pay the succeeding premiums. 

Where the insured borrowed the amount needed for his premium pay- 
ment on a note or loan certificate, from the company, he cannot be 
required in addition to its repayment with interest, and also in case 
of failure, to lose as a penalty several years of extended insurance 
already paid for. 


—Mutual Ben. Life Ins. Co. vs. Davis, 990. 


2. ExTENsIoN By AGENT. 


In the extended absence of the insured under a life policy, his son re- 
plied to a notice from the general agent of a premium coming due, 
stating that no instructions had been left regarding it, and asking 
whether it would be necessary to pay on the date when due. The 
agent replied, inclosing a note for sixty days for the premium, sug- 
gesting that he should sign it, and adding that in the meantime he 
could communicate with his father and learn his wishes. The note 
signed, miscarried, and never reached the agent. Upon the return 
of the insured within sixty days the premium was refused without 
health certificate, which could not be given. 


Held, That the agent’s statement that the son could in the meantime 
communicate with his father was an extension of the time of pay- 
ment for sixty days, and a waiver of forfeiture for nonpayment when 
due which was not affected by the failure to make legal delivery of 
the note when an attempt was made in good faith to deliver it. 


— tna Life Ins. Co. vs. Mary 8. Sanford, 217. 
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3. Non-PayMENT IN CasE OF INDISPUTABLE POLiIcy. 


The policy provided that it should take effect only on the payment of 
the first premium, and that failure to make payment of any subse- 
quent premium when due would render it void, except that after 
being in force for three full years extended insurance should be al- 
lowed. Also that after two years ‘‘if the premiums on this policy 
are duly paid as herein stipulated, the liability of the company un- 
der this policy shall not be disputed.” 

Heid, That this does not mean that if the premiums are paid for two 
years the policy shall thereafter be indisputable for nonpayment of 
premium. Failure to pay the premium when due in any subsequent 
year will work a forfeiture. When a provision in a policy is sus- 
ceptible of two meanings, it must be construed, if possible, to har- 
monize with other provisions of the contract. 


An instruction that any course of action by the company leading the in- 
sured to believe that nonpayment of premium when due would be 
waived was properly refused where there was no evidence of such 
course of action. 

Where the company by notice and insistance warned the insured that 
his premium must be paid upon the date when due, under penalty 
of lapse, the granting of indulgences or days of grace regarding 
former payments is not reasonable ground to infer that prompt pay- 
ment will not be exacted, and estop the company from claiming a 
forfeiture for nonpayment. 


—Schmertz vs. United States Life Ins. Co. of N. Y., 129. 


4. Non-PayMEnT oF NOTE For. 


The policy stipulated only for premiums payable in cash, but provided 
that failure to pay any premium or note or interest, when due 
should terminate the contract. 

Held, That such failure caused a forfeiture. 


The insured agreed to exchange an assessment policy to one on the 
level-premium plan, and as a consideration for the waiver of the re- 
serve called for on the latter plan agreed that there should be a 
policy lien of a certain sum, one-tenth to be paid on acceptance of 
the application. A note was accepted for this tenth. 

Held, That failure to pay the note when due forfeited the policy. 

Held, That where the note was payable at a certain place, it was suffi- 
cient that it should be at such place, and its nonpayment automati- 
cally terminated the contract without notice or other action by the 
company. 

Held, That the fact that the beneficiary was the wife of insured, and had 
a vested interest, did not prevent him from doing acts which for- 
feited the policy according to its terms. 


—Behling vs. Northwestern Nat. Ins. Co., 438. 


5. Non-PayMent or Nore For. 

The insured gave a promissory note for the premium which provided 
that if not paid at maturity the policy should be void. The receipt 
also provided that any obligation given for it, if not so paid, should 
avoid the policy, and that a part-due note was not payment of pre- 
miums. There was no reference in the policy to such forfeiture. 

Held, That the note, the receipt and the policy are all to be looked to in 
order to discover the contract between the parties, and such for- 
feiture will be enforced as strictly as if provided for in the policy. 


—Ressler et al. vs. Fidelity Mut. Life Ins. Co., 977. 


6. Payment By AGENT INSURED THROUGH CoMMISSIONS— WAIVER. 


The insured was a soliciting agent, and after his death it appeared that 
some of the premiums were paid out of his commissions, of which an 
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account was kept with the company, and that the instalments of 
premium were not paid until they were past due. 

Held, That the payment of premiums when due, as required by the policy, 
was waived. 

Held, That such waiver was confirmed by the admission of the company 
to an inquirer that it held such a policy, but that some premiums 
were unpaid, but that insured had some credit insurance due him. 

Held, That ignorance of the death of insured at the time of such admis- 
sion did not render it inadmissible as evidence. 


Held, That where no instructions were asked concerning a variance, and 
the testimony regarding the waiver was not objected to, variance 
had been waived. 


Held, That in case of such waiver failure to pay the premium before the 
death of insured did not avoid the policy. 


—TIllinois Life Ass’n vs. Wells, 301. 
7. PAYMENT TO AGENT AFTER Loss. 


In pleading performance of conditions precedent under section 128, Code 
Civ. Proc., a plaintiff may properly assume that conditions which 
have been waived will not be relied upon, and allegations of waiver 
to meet a defense based on such conditions are not inconsistent with 
the statutory allegation that all conditions on his part have been 
duly performed. 


A plaintiff does not change his cause of action by substituting allega- 
tions of waiver for a general denial with respect to a defense of 
breach of conditions precedent. 


Former decisions of this court as to waiver of conditions in policies of 
insurance and the construction of such conditions adhered to. 


Provisions in a policy of insurance that the risk shall not attach unless 
the premium has been actually paid are waived in case the policy is 
delivered upon an agreement to extend credit, and the insurer does 
not take advantage of said provisions, but treats the policy as in 
force. 


Receiving the premium after destruction of all the insured property, so 
that nothing remains to which insurance might attach, waives a 
provision that the insurer shall not be liable for a loss occurring 
before payment of the premium. 


Where an agent who has general power to receive and collect premiums 
accepts a premium after loss, and the insurer desires to repudiate 
such act, it should return or tender the money to the insured. Mere 
return to the agent, with instructions which are not executed, will 
not suffice. 


The decision of the trial court upon conflicting evidence as to miscon- 
duct of counsel will not be disturbed. 


While not to be commended, an instruction directing the jury to “do 
substantial justice’ between the parties is not prejudicial error 
where they are told to do so by finding a verdict ‘“‘ solely from the 
evidence in the case, applying the law as given in these instruc- 
tions.” 


-German Ins. Co. of Freeport, Ill., vs. Shader, 445. 


8. Watver By AGENT. 


Where the time for payment of premium was orally extended by the 
generai manager, this was not an alteration of a written contract 
within a provision of the code that such alteration can only be 
made in writing. 


Such waiver is valid, though without consideration, until repudiated by 
the company. 
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The general agent wrote to the home office, notifying it of the death 
of insured and failure to pay the premium, and stating that he had 
promised to pay in a few days. 

Held, That the letter was a declaration of the agent in the line of his 
duty which was admissible as evidence. 


—Knarston vs. Manhatian Life Ins. Co., 1023. 


9. Watver or InsTALMENT NoTE. 


A long-term policy with premiums payable annually in advance was 
paid for in cash during the first year, and a note was given for the 
deferred premiums, which provided that if any instalment was not 
paid when due the company should not be liable during default and 
the policy should lapse until payment was made; also that past due 
notes or instalments might be collected by suit. Similar provi- 
sions were contained in the policy. Demands were made for the 
payment of the first instalment for six months after it was due, 
with threat of compulsory collection. Nearly nine months after de- 
fault insured mailed a check which did not reach the company. 


Held, That by continuously demanding the payment of the instalment 
which covered the insurance for an entire year, the company waived 
forfeiture for nonpayment, and continued the insurance in force. 


Held, That where it did not appear that the check had been received, and, 
in fact, it was not paid by the bank, nor were the funds there suf- 
ficient to meet it, mailing the check was not payment, but it was 
evidence that insured had not abandoned the contract. 


— Walls vs. Home Ins. Co., 333. 
10. Wen Dur—DEtivery oFr POuicy. 


A provision in the policy that the premium shall be paid at or before 
noon on a certain day is valid. and the insured is not entitled to 
make payment at any time during the day named. 

The fact that the policy was not delivered until five days after its date 
did not affect the stipulation that the quarterly premium should be 
payable on a specific date named. 

A subsequent provision that if the premiums were not paid “on or be- 
for the several days hereinbefore mentioned ” it should be void, did 
not affect the limitation of the time of payment to 12 o’clock on the 
day named. 


— Tibbiis vs. Mutual Ben. Life Ins. Co., 315. 


See AccrpENT 11; MortaaGces Ciavuse 3; Lex Loct. 
PREMIUM LOANS. See Parp-up Poticy 4. 


PREMIUM NOTE. 
1. Extenprep INsuRANCE IN CASE OF. 


The policy provided that in case of forfeiture for nonpayment of pre- 
mium any accumulated profits belonging to the insured should be ap- 
plied to extend the insurance for such time as they would pay for. 
The premium was paid partly in cash and partly by a premium note 
or certificate of indebtedness, and the policy provided that such 
notes should be a lien on the policy, and only the net reserve, less 
any indebtedness, should be applied to the purchase of a nonpar- 
ticipating policy; that is, to the extension of the policy. 


Held, That the certificate of indebtedness must first be deducted from any 
accumulations belonging to the insured, and only the balance should 
be applied to its extension. 


—Tate vs. Mut. Ben. Life Ins. Co. 312. 
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2. Faure To RetuRN—ACTION FoR Parp-up PoLicy WHEN Too LaTE. 


Failure to return premium note to the maker where the policy was, by 
its terms, lapsed through nonpayment of such note at its maturity, 
and the company made no demand for its payment, did not waive 
the forfeiture. 

Action to obtain a paid-up policy, which was stipulated for in case of 
default, was too late when not brought until five years after such 
default. 

New York Life Ins. Co. vs. Warren Deposit Bank, 945. 


3. Non-PAYMENT OF. 


A note was given for the first premium on a life policy. On the back of 
the receipt given for the premium was a provision that “ if a note be 
given for the payment of the premium hereon, or any part thereof, 
and same is not paid at maturity, the said policy shall cease and 
determine.” No such provision was noted in the policy or applica- 
tion, or elsewhere, except on the back of the receipt to which refer- 
ence was made in the body of the receipt, which recited that it was 
subject to the conditions on the back. 

Held, That delivery of the policy and payment of premium are concur- 
rent considerations. Such payment may be waived, and a note may 
be accepted upon conditions. It matters not where the conditions 
are expressed. The agreement of the parties may be expressed in 
Tan} papers, and where the connection is not apparent, may be 
shown by parol. 

Held, That the provision was part of the contract between the parties, 
and no affirmative action on the part of the company was necessary 
to invalidate the policy upon nonpayment of the note. 

Held, That denial of liability was a waiver of proofs of death. 

Held, That a statute authorizing a recovery of damages and attorney’s 
fees in case of failure to pay losses is not unconstitutional. 


—Iowa Life Ins. Co. vs. Lula T. Lewis, 3. 


4. Watver or Non-PayMEnT By AGENT—SICENEsSS. 

The policy provided that it should not be liable while any instalment of 
the note given for premium remained due and unpaid, and that the 
policy should lapse until payment was made at the department of 
the company in Chicago. 

Held, That any waiver of such payment by the agent by a promise to 
bring the note to the insured was revoked by a subsequent direct 
notice from the company to pay at its department. 

Held, That sickness was no excuse for nonpayment. 

—Home Ins. Co. vs. Wood, 420. 
5. WHEN PREMIUM IS CHARGED TO AGENT. 

Delivery of an insurance policy to the insured by the insurer is prima 
facie evidence of the payment of the cash consideration recited in 
the instrument, 

Where insured gives his note due in ninety days from the policy’s deliv- 
ery, payable to the order of the insurer’s agent, for a part of the first 
premium, and the agent’s employment contract entitled him to 100 
per cent of the first premium as his commission, and he was charged 
with the amount of such premium, and sold the note, and insured 
died after its maturity without having paid it, and afterward the in- 
surer bought it from the agent’s indorsee, and denied laibility on the 
policy because it contained a stipulation for its suspension during 
default on any note given for premiums, a finding by the trial court 
against such contention of the insurer should be sustained. 

—Union Life Ins. Co. of Omahavs. Parker, 235. 


See Premium 4, 5. 





Insurance Law Journal. 
PREMIUM NOTES. See Murvat Company 1. 
PREMIUMS. See Suicipe. 


PROHIBITED RISK. 
AGREEMENT BY AGENT TO INSURE. 

Where an agent is not authorized to insure a prohibited risk, his mere 
verbal agreement to insure such a risk is not a valid contract, nor 
is the case helped by the fact that a policy purporting to insure such 
risk, and signed by the president and secretary, is in the agent’s 
office, but has never been issued or delivered, where it does not ap- 
pear whether it was countersigned as required. 

— Consumers’ Match Co. et al. vs. German Ins. Co., 180. 


PROOFS OF DEATH. See Lex Locr; Limrration 3; Surcrpe 3. 
PROOFS OF INJURY. See Accrpenrt 6. 
PROOFS OF LOSS. 


1. COMMUNICATIONS IN CASE OF. 


Failure of the company to respond to communications from insured, and 
failure of the adjuster to call at the time he agreed to, with reference 
to the claim, were not waivers of a policy and code requirement that 
proofs of loss should be furnished as a condition precedent to re- 
covery. A mere communication to the company regarding a loss not 
purporting to be an attempted proof of loss, will not be a substitute 
for the same. 


—Ervay vs. Fire Ass’n of Philadelphia, 272. 


2. Dus DmIGcENcE. 


The policy required a sworn statement of the loss “ forthwith.” The fire 
occurred October 7th. A schedule not under oath, or in other re- 
spects complying was furnished November llth, and on December 
15th a sworn statement was made. 

Held, That this was not using the due diligence, and in the absence of ex- 
cuse, there could be no recovery as a matter of law. It was error to 
submit the question to a jury. 

—Cook vs. North British § Mercantile Ins. Co., 476. 


38. LamrratTion ConsTRUED. 


The policy provision that proofs of loss shall be served “ within sixty 
days after the fire”’ does not mean sixty days after the fire began, 
but after it terminated, or abated to such an extent as to admit of 
inspection of the damages. 

—National Wall Paper Co. vs. Associated Mfrs. Mut. Fire Ins. Co. Corp., 845. 


See ApsustER; MortGaGere CiausE 2; WatcHMAN. 


RAILROAD. 
BENEFIT CERTIFICATE IN CASE OF. 


Terms in a benefit certificate of the Burlington Voluntary Relief De- 
partment of the Chicago, B. & Q. R. Co., providing that, where mem- 
bers of that department shall elect to accept the benefits provided 
by the certificate, they must waive all right of action against the 
railroad company for the injury received, examined, and held valid. 

‘The election of the widow of a member of the Voluntary Relief Depart- 
ment of the Chicago, B. & Q. R. Co. to accept the provisions of a 
relief certificate in.which she is the beneficiary does not bar an 
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action by the personal representative of the deceased against the 
railroad company, under the provisions of section 2, c. 21, Comp. St. 
Neb., for the benefit of the minor children of the deceased. 

A judgment recovered by an administrator under the provisions of sec- 
tion 2, c. 21, Comp. St. Neb., is for the exclusive benefit of the widow 
and the next of kin of such deceased person, and the fact that the 
administrator, in his petition for damages, fails to name all the 
legal beneficiaries provided for in this act, will not bar any legal 
distributee not named in his petition from receiving his distributive 
share of the judgment recovered. 

Where the full penalty prescribed by statute has been recovered from 
the Chicago, B. & Q. R. Co. for the unlawful killing of one of its 
employees who is a member of the voluntary relief department of 
such company, the beneficiary named in the certificate of such em- 
ployee cannot maintain a cause of action against the railroad com- 
pany on such benefit certificate. 


—Oyster vs. Burlington Relief Dept. of Chicago, B. §& Q. R. Co. et al., 80. 


See AccrpEnT 15, 20; SuBRoGaTION. 
RAILROAD EMPLOYEE. See Accrpent 11. 


RATE. See Brnper 1; Discrm1naTion. 
REBATE. © See Discrmination. 
RECEIVER. 


WHEN LEGAL REPRESENTATIVE. 


The phrase “ legal representatives ” is often used in statutes in a broad 
sense, so as to include all persons, natural or artificial, who by 
operation of law stand in the place of, and represent the interests of, 
another. It is in this broad sense that the phrase is used in the Min- 
nesota standard form for insurance policies. 

A receiver appointed by the court for an insolvent corporation is its 
“legal representative,” within the meaning of this phrase. 


—Alford vs. Consolidated Fire § Marine Ins. Co., 379. 
RECEIVERSHIP. See Service. 


RECISION. See AssEssMENT; BENEVOLENT Society 3; Fraup 2; SurcipE 5. 


REINSTATEMENT. 


WaAtIvER oF HEALTH. 


The certificate of good health which was required for a reinstatement 
warranted the truthfulness of its statements. 

Held, That a breach of warranty did not of itself avoid the contract in 
the absence of any provision in itself, or the application or contract 
to that effect. 

Where after notification by the beneficiary as to the health of insured, 
subsequent to the death of the latter, a requirement that the bene- 
ficiary should prepare proofs of death was a waiver of the warranty 
as to health. 

Where the president testified that he conducted the business of the com- 
pany and looked after its losses, and there was no evidence that his 
powers were not those usual with a president, a waiver of the breach 
of warranty by him was effectual. 

— Traders’ Mut. Life Ins. Co. vs. Johnson, 222. 


See BENEVOLENT Soctrery 4. 
Vou. XXXII.—70. 
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REMOVAL. 


SERVICE ON COMMISSIONER—J URISDICTION. 


Where a company from another State stipulates in pursuance of the 
statute that service on the commissioner of insurance should be 
valid, such service as to any cause of action arising out of trans- 
actions while the company was dvuing business there is not invali- 
dated by a subsequent withdrawal of the company’s license. 


Where proceedings in a State court are regarded by it as not removable, 
because simply supplementary and a continuation of a prior action 
pursued to a judgment, a federal court has no jurisdiction to en- 
join the further prosecution of such proceedings since the action 
was not removable. 


—Mutual Res. Fund Life Ase’n vs. Phelps and Fidelity Trust and Safety V.Co., 899. 
See BINDER 2. 


RENEWABLE POLICIES. See Extenpep INsuRANCE. 
REPAIRS. See ALTERATIONS. 
REPLACEMENT. See ArsirTraTIon 2. 


REPRESENTATION. 
As To TITLE WHEN A WARRANTY—MEASURE OF DAMAGEs. 


In the absence of any express declaration on the subject, whether a par- 
ticular representation or promise in a policy of insurance amounts to 
a warranty depends, it may be said, upon its materiality, as de- 
termined by the court in which the question is litigated. When, 
however, the conclusion is reached that such representation or prom- 
ise is intended as a warranty, the question of its materiality is 
eliminated, and the only concern of the court, in the absence of a 
statutory enactment to the contrary, is to determine whether the 
representation is true or false, or whether there has been a compli- 
ance or noncompliance with the promise. 

The contracting parties are always at liberty to decide for themselves 
which of the representations and promises in a policy of insurance 
are intended as warranties, and which are not; and those which by 
the terms of the contract, they declare to be warranties, whether 
affirmative or promissory, must be accorded that character. 

In the instant case, both the materiality of the representation as to own- 
ership, and its character as a warranty, are specifically declared in 
the policy, which further provides “ that the entire policy ’”’ shall be 
void if there be either concealment or misrepresentation on that sub- 
ject. Under these circumstances, the proposition that misrepresenta- 
tion as to the ownership of a house does not vitiate the insurance 
on the contents of the house, both being covered by the same policy, 
is untenable. 

The burden rests on the assured to prove the value of the property with 
respect to which he seeks to be indemnified, and where the claim is 
for the loss of furniture, etc., in a dwelling house, the proof falls 
short if it only goes to the extent of showing the cost price of arti- 
cles which had been in use for an indefinite period. 


—Germier vs. Springfield F. §& M. Ins. Co., 374. 
See Fravup 3. 


RISK. 
1. Apsacent BuILDING—ALTERATIONS—USAGE. 


Action to recover on an insurance policy for loss by fire. Defense, that 
the risk was materially increased by the erection of adjoining build- 
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ings with the consent of the insured. Held, when the insurer sets up 
a forfeiture of the policy, growing out of an alleged increase of the 
risk, the burden is upon the insurer to prove it. 


Whether the risk in any given case has been increased by the repair or 
alteration of the building insured, or the erection of other structures 
adjacent thereto, is always a question of fact for the jury, unless the 
facts be undisputed, and the inference therefrom be so certain and 
obvious that is must be self-evident to an ordinary man that the 
risk was increased by the acts complained of. 


Evidence of the custom of insurance companies to charge a higher rate 
of premium under conditions similar to those shown in this case is 
competent on the question of increase of risk, but it is not con- 
clusive upen the jury even if undisputed. 


The evidence sustains the verdict in this case for the insured. 
—Taylor et al. vs. Security Mut. Fire Ins. Co., 261. 


2. INCREASE OF THROUGH GASOLINE—KNOWLEDGE OF AGENT—WAIVER OF 
FORFEITURE, 


The policy was on a stock of merchandise “ consisting principally of 
confectioneries, liquors, cigars, tobacco, toys and such other mer- 
chandise usually kept in similar stocks.” It provided that it should 
be void if. without consent indorsed, gasoline should be kept, any 
usage of trade to the contrary notwithstanding; also, that it should 
be void, unless agreement was indorsed, if the hazard was increased 
by any means within the control or knowledge of insured. 


Held, 'That an“allegation in defense that the hazard was increased by 
means within the insured’s knowledge and control by keeping gaso- 
line without consent was not demurrable as failing to allege the 
measure of such increase, or the knowledge or consent of insured. 


Held, That the insurer was not prevented from relying on other viola- 
tions of the policy by denying liability on one specific ground where 
the insured was not misled to his injury. 


Held, That a replication that the agent stated that gasoline was per- 
mitted under the provision as to merchandise kept in similar stocks, 
did not estop the company in the absence of an allegation that the 
insured was ignorant and could not read or understand the policy, or 
was deceived by the agent. 

Held. That notice to a soliciting agent that gasoline was kept, after the 
issue of the policy, was not notice to the company. 

Held, That a replication that the insured notified the agent that gasoline 
was kept at the time of issuing the policy, and it was issued with 
knowledge of the fact, sufficiently averred a waiver. 

Heid, That an averment that gasoline was merchandise usually kept in 
similar stocks, without stating that it was kept as part of the stock 
insured, is demurrable. 


Held, That an allegation that the agent was the authorized agent of the 
company in procuring the insurance without consulting the com- 
pany did not show that he was authorized to bind the company by 
notice of the keeping of gasoline after the issue of the policy. 

Heid, That mere allegations of waiver of the condition without stating 
the facts which constituted the waiver were mere conclusions that 
were bad on demurrer. 

Held, That failure to assert a forfeiture within a reasonable time after 
knowledge of violation is a waiver. 

Held, That an allegation that the company was foreign, and had fur- 
nished the agent with policies signed in blank which he filled in and 
countersigned, and that he consented to the keeping of gasoline, was 
bad on demurrer as not alleging that he had authority to consent. 


—Cassimus vs. Scottish Union § National Ins. Co., 289. 
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3. Use or PorTaBLe Farm ENGINE. 


A policy insuring farm buildings contained an item “ on engines, shaft- 
ing, and belting,” such engines being within one hundred feet of 
the buildings according to a diagram. The policy also provided that 
it should be void if a “steam farm engine” was used within one 
hundred feet of the insured buildings. A portable steam engine 
was borrowed by insured and used, for more than a week before 
the fire, within one hundred feet of the buildings insured, for filling 
his silo. The engine had been long used by its owner for that pur- 
pose. 

Held, In the absence of any specific class of engines, generally desig- 
nated “steam farm engines,” the portable engine came within the 
policy provision avoiding the policy. 

Held, That the use of such engine was not authorized by the clause 
covering a fixed engine, though used for farm purposes. 


Held, That the use was sufficiently permanent to work a forfeiture. 
— Wilson vs. Union Mut. Fire Ins. Co., 995. 


4. Watver or ConDITIONS AS TO BEGINNING OF. 


The application to a mutual company under the head of remarks pro- 
vided that the risk was to begin when the secretary was notified 
that logs and brush were cleared away within one hundred feet of 
the house. A partial clearing was made. 

Held, That the action of the company in making an assessment on the 
policy, and of the agent who saw the clearing and accepted it as 
satisfactory was a waiver of its imperfect character where the loss 
did not result therefrom. 


—Duby vs. Farmers’ Mut. Fire Ins. Co., 1015. 


See Accrpent 15; AGENT 1. 


SERVICE. 


On INsURANCE COMMISSIONER IN CASE OF FOREIGN COMPANY—RECEIVERSHIP. 


A consent that the insurance commissioner of Kentucky should be an 
agent authorized to accept service filed by a foreign company doing 
business in that State in conformity with its statutes, empowers 
the commissioner to accept such service after its license to do busi- 
ness there has been revoked. 


Where in such case a judgment had been secured against the company 
in a State Court, and in pursuance of such judgment a receiver had 
been appointed to take possession of any assets or moneys coming 
due under its policies in the State, the proceedings cannot be col- 
laterally attacked in a Federal court. 


— Mutual Res. Fund Life Ass’n vs, Phelps and Fidelity Trust and S. V. Co., 952. 


See REemova.. 
SETTLEMENT. See Frvetrrry 3. 
SICKNESS. 


NorticE oF In CASE OF BENEVOLENT Society. 


The conditions attached to a benefit insurance policy provided that no- 
tice should be given to the company within ten days from the be- 
ginning of the illness. The insured was taken ill twelve days be- 
fore he gave notice, and on the day he became incapacitated to 
attend to his usual occupation he served notice upon the company, 
which stated that the illness began on the twelfth day prior thereto, 
which notice was received within ten days of its date. Held, the 
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notice was suflicient. The beginning of the illness, within the terms 
of the policy, was at the time when the insured became incapaci- 
tated, and the notice was not void for the reason that it named an 
earlier date. 


Certain other rulings of the court considered and sustained. 
—Grant vs. North American Casualty Co. of Minneapolis, 276. 


See AprricaTion 2; HeattH; Premium Nore 4. 
SPECIFIC POLICIES. See Oruer INsuRANCE 3. 


SPRINKLER. 


EVIDENCE OF—CONDITION OF. 


A stipulation that a sprinkler is in good working order, and that the in- 
sured will use due diligence to keep it so, is not a warranty, and the 
burden is on insurer to show the contrary. 


Evidence that the sprinkler was frequently repaired was evidence that 
justified a refusal to charge that there was no evidence that it was 
in working order. 


—Fuller vs. Insurance Companies, 784. 
STANDARD POLICY. See Arsirration 4. 
STATUTE. See Par-up Pouicy 6; Surcipe 4. 
SUBROGATION. 


AaatnsT RAILROAD AS WRONGDOER. 


Where a building was burned from a fire communicated from bales of 
cotton which a railroad had allowed to stand on its platform in bad 
condition, with the bagging off, so that they were easily fired by 
sparks from an engine, the railroad is liable for the loss, and the 
insurer on paying the loss was subrogated to the right of action 
against the railroad, though no formal assignments as prescribed 
in the policy had been made. 


The statute provides that actions must be prosecuted by the real party 
in interest, but that this shall not be deemed to authorize the as- 
signment of a thing in action not arising out of contract. 


Held, That a subsequent statute providing that an insurance company 
should be subrogated to the extent of its payment repealed anything 
in the previous statute which wouid stand in the way of such subro- 
gation. 

—Hamburg-Bremen Fire Ins. Co. vs. Atlantic Coast Line R. Co., 539. 


See Accrpent 16, 


SUICIDE. 


1. EvIDENCE oF. 


Where the evidence as to suicide is purely circumstantial, and not neces- 
sarily conclusive, the question is for the jury, although the pre- 
sumption of suicide would be a reasonable one, and a refusal of 
peremptory instruction that it was suicide was not error. 


Held, That the opinion of the coroner that suicide was the cause of 
death was not admissible, nor was a copy of the inquest or the 
proofs of death admissible. 


—itna Life Ins. Co. vs. Kaiser, 830. 
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2. Insantrry Due To SICKNEss. 


Where the policy provided that it should be void in case of “ self-de- 
struction, sane or insane,” there can be no recovery in case of self- 
destruction unless accidental, regardless of the mental condition of 
the insured. Insanity or temporary aberration will not excuse, 
though due to sickness. 


Clarke et al. vs. Equitable Life Assur. Soc. of United States, 385. 
3. Proors or DEatH As EVIDENCE, 


Proofs of death furnished by the beneficiary are admissible against her, 
and are prima facie proof of the facts therein stated as to suicide 
being cause of death, and are conclusive against the beneficiary 
unless shown to be erroneous or made through mistake. 


The proofs contained, as required by the policy, a certified copy of the 
proceedings at the coroner’s inquest, including the verdict of the 
jury and the certificate of the physician that suicide was the cause 
of death. 


Held, That mere testimony as to absence of motive for suicide and the 
general good character and habits of the insured was not sufficient 
to overcome the direct evidence of the proofs, and the direction of 
a verdict for the company was proper. 


—Hassencamp vs. Mutual Ben. Life Ins. Co., 504. 
4. SraTuTe rn Cask or ASSESSMENT CoMPANY. 


An assessment policy was issued in 1885, subject to the constitution and 
by-laws of the company, which was from another State, and pro- 
viding for its avoidance in case of self-destruction, sane or insane. 
The insured took his life while insane, in 1898. A State statute in 
force in 1885 provided that “ suicide”’ should be no defense to any 
policy unless it were shown that it was contemplated at the time of 
insuring, and any policy stipulation to the contrary should be void. 


Held, That the word suicide, as used in the statute, referred to voluntary 
self-destruction, whether sane or insane. Its significance was not 


limited, as in the insurance contract, to self-destruction only while 
sane. 


In 1887 an act was passed that companies doing business on the assess- 
ment plan and complying with the act should be exempt from the 
general statute. 


Held, That the act did not apply to policies already issued, in which the 
general statute was already part of the contract. 


In 1897 an amendment was passed applying the suicide provision of the 
general statute to assessment companies. 

Held, That the effect was to repeal the act of 1887 as to suicide, and sub- 
ject such companies again to the provision of the original statute. 

Held, That where the tilte of an act, however brief, clearly indicates 
the character of the general subject with which it deals, it is not in 
violation of a constitutional provision that it shall contain only one 
subject clearly expressed. 

Held, That an act merely referring to the section of a previous act, which 
it is designed to amend, is a sufficient designation of the proposed 
amendment. : 

Held, That the suicide statute as originally applied to the policy had not 
been repealed at the time of death. 

Held, That amendments of the constitution of the company as to the 
amount of benefits, implying a prospective application to future 
policies will not affect pre-existing contracts. 


— Knights Templars’ § Masons’ Life Indemn. Co. vs. Rosa B. Jarman, 57. 
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5. WuHen Ponicy 1s AvoIpED By—EFFECT ON PREMIUMS. 


The policy provided that it should be void in case of death by his own 
hand, sane or insane; also that in case it should cease within three 
years all premiums should be forfeited, but after that time it be- 
came nonforfeitable, subject to certain provisions. Within two years 
the insured killed himself after committing a murder. 


Heid, That there is no presumption of insanity, and in the absence of 
evidence to that effect the policy was void. 


Held, That it was not necessary for the company to declare the policy 
void and tender back the unearned premium before setting up the 
defense of suicide. It was not a rescission of contract by the com- 
pany but a reliance on its provisions. 


Held, That the forfeiture was not limited to the earned premium. Each 
payment was an entire consideration for the risk during the period 
which it covered. 


—Dickeson vs. Northwestern Mut. Life Ins. Co., 201. 


See BENEVOLENT Society 5. 
SURETY. See FIDEtirty. 
SURRENDER. See Parp-up Poticy. 
TAX LIEN. See INcUMBRANCE. 
TENANT. See Vacant. 
TITLE. 


1. EVIDENCE As TO. 


Failure to charge that no recovery could be had unless the plaintiff was 
owner of the property was not reversible error where there was no 
dispute as to ownership, and witness referred to it as her property, 
and a deed to her was in evidence. 

Under a statute providing that if it appear that the merits of the case 
have been fairly tried and determined, an erroneous instruction will 
not be ground for reversal where it appeared that no other verdict 
would have been justified. 

—Germania Fire Ins. Co. vs. Pitcher, 69. 


2. For Wuom Ir May Concern—Marine Contract. 


A marine policy on a tug insured H. & Co. “ for whom it may concern.” 
H., the owner, subsequently sold a part interest to M. 

Held, That the intention of the words used was to protect such interest 
as he had in mind, which was in this case the entire ownership of 
the boat, regardless of what parties in the future should acquire an 
interest, and hence included M. 

Heid, That the case was not affected by a printed policy provision that 
it should be void in case of change of title, where it appeared that 
the policy used was an ordinary land form, used for a marine con- 
tract whose written language, as above, implied a possible transfer 
of interest. 

— Hagan and Martin vs. Scottish Union & National Ins. Co., 47. 


3. Or MortcaG—E—DrEp WHEN A MorTGAGE. 


Where the complaint alleged title and the answer did not deny it, the 
admission of parol evidence sustaining such title was not prejudicial 


to defendant. 
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The interest of a mortgagor before foreclosure is that of sole and uncon- 
ditional ownership. 


A statute intended for the protection of bona fide subsequent purchasers 
provided that a conveyance absolute in form, but accompanied by 
an instrument making it defeasible should not be defeasible against 
any party not having notice unless recorded. 


Held, That such an instrument, though unrecorded, is admissible against 
an insurer to show the deed was in fact a mortgage. 


Held, That a warranty deed with a separate agreement to reconvey on 
payment of a certain sum is in effect a mortgage which is not a 
change of title or possession within the policy. 


— Wolf vs. Theresa Village Mut. Fire Ins. Co., 139. 
4. In Case or BANKRUPTCY. 


The property was destroyed subsequent to the insured being adjudi- 
cated a bankrupt under the U. S. Bankrupt Act, but prior to the 
appointment of a trustee. 

Held, That under the act policies pass to the trustee on his appointment 
and qualification. 

Held, That the title to the property remained in insured until the fire, 
and the obligation to pay could be enforced by the trustee. 

Held, That the adjudication does not affect the right of the insurer to 
have the property cared for by insured, nor affect the ability to com- 
ply with provisions as to proofs of loss, nor is there any change of 
title until the trustee is appointed. 


—Fuller vs. Insurance Companies, 703. 


5. In Case or DEFEASANCE. 


The finding of a jury that the insured was the absolute owner and his 
deed an absolute conveyance, not merely a mortgage in form of a 
deed, will not be disturbed where there is sufficient evidence to sus- 
tain it. But where it was shown that a paper of the nature of a de- 
feasance or contract to resell had been executed as part of the 
transaction, though the paper was not produced nor its precise con- 
tents shown by competent testimony, the ownership was not abso- 
lute and the finding of the jury should be overruled. There can be 
no recovery where the policy provides that it shall be void if the 
ownership is not absolute. 


—Farmers’ § Merchants’ Ins. Co. vs. Hahn, 1017. 
6. MoRrTGAGE WHEN IN Form oF DEED—FORECLOSURE BY MORTGAGEE. 


The property was conveyed by a deed absolute in form, but only in- 
tended as security for a bondsman, and no possession was taken 
under it. 

Held, That this was not a change of title within the policy. 

The policy provided that it should be void if the property became in- 
volved in litigation, or foreclosure be begun, and was made payable 
to mortgagee, who himself began proceedings to foreclose. 

Held, That the provision was not applicable to the mortgagee in the ab- 
sence of conditions expressly so applying it. 


—Henton vs. Farmers’ & Merchants’ Ins. Co., 838. 


7. TRANSFER OF ContvRACT oF SALE—INCUMBRANCE. 


Under a statute providing that interests in lands could only be trans- 
ferred by means of written instruments, the surrender to the vendor 
of a written contract of sale and its acceptance, together with the 
making of a new and substituted contract was sufficient compliance 
with the statute. 
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The giving of a bond to convey an interest in land by the owner, and 
joining in a contract to convey in order to secure a debt was an in- 
cumbrance within the policy. 


—Hogue vs. Farmers’ Mut. Fire Ins. Co. of Sparta, 440, 


8. TRANSFER TO W1IFE—ARBITRATION. 


The policy provided that it should be void in case of transfer of title. To 
avoid creditors the insured executed a deed to his wife which he had 
recorded in order to transfer to her the legal title, but, according to 
his testimony, with no intent to give her the property or release his 
claim to it. He informed her of the transfer, but the occupancy and 
control of the premises, as well as the deed, remained in his pos- 
session. 

Held, That a finding that there was no transfer of title within the mean- 
ing of the ‘policy was justified. 


The policy provided for arbitration by an auditing committee in case of 
disagreement as to amount of valuation, which committee should 
decide upon the validity or justness of the claim. 

Held, That this did not apply to a controversy regarding title. 


Hogadone vs. Grange Mut. Fire Ins. Co., 760. 


9. Watver By ADJUSTER, 


The adjuster denied liability for the loss on the ground that the building 
stood on ground not owned by the insured, but advised that proofs 
of loss sould be prepared, as the company might not insist on the 
forfeiture. The proofs were made out at some expense, and were 
received by the company, which, however, did not acknowledge lia- 
bility. 

Held, That this was not a waiver of the defective ownership. 


—Matthie vs. Globe Fire Ins. Co., 740. 


See ALIENATION ; ConTRACT 2; PARTNERS; REPRESENTATION ; WuFE’s Poticy. 


TORNADO. 
WAIVER IN CASE OF. 


Where several buildings were insured and only a part against tornado, 
and the insured notified of a damage from the latter, but without 
specifying the buildings, the company waived nothing by calling for 
estimates and afterward denying liability upon discovery that the 
buildings damaged were not among those covered against wind. 


—Farmers’ Mut. Ins. Co. vs. Tighe, 88. 
TOTAL DISABILITY. See Accrpent 4. 


TOTAL LOSS. 
ConsTRUCTIVE—ABANDONMENT. 


A marine policy provided that perishable articles should be free of 
particular average, and that there could be no abandonment by in- 
sured, nor should the acts of agents in saving the property be a 
waiver or acceptance of abandonment. 

Held, That where the perishable cargo was recovered and sold by insured 
at an expense less than the cost to the insurer of recovering it, and 
for little more than the cost of the sale, there was a constructive 
total loss. 

Held, That the stipulation against abandonment did not forbid such con- 
structive total loss. 


—Devitt vs. Providence- Washington Ins. Co., 338. 
See VaLuep Poticy. 
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UNAUTHORIZED. See AGceEnrt 3. 


UNAUTHORIZED INSURANCE. 
PLEADING. 


Where the record discloses affirmatively that the plaintiff, a foreign cor- 
poration, has been doing business in this State without complying 
with the conditions prescribed by the statutes, a demurrer is prop- 
erly sustained. 


But where such fact does not appear affirmatively, a demurrer will not 
lie because the petition fails to allege that the statutory conditions 
have been complied with. In such cases noncompliance is a defense 
to be set up by answer. 


—Northern Assur. Co. of England vs. Borgelt et al., 266. 


See ForreriGN CoMPANIES. 
UNEARNED PREMIUM. See Cancetuation 1; Surcrpe 5. 
USAGE. See Risk 1. 


VACANT. 
REMOVAL OF TENANT. 


. A provision in a policy of insurance that no officer or agent shall be 
held to have waived any of its terms or conditions unless such 
waiver shall be indorsed thereon in writing is a limitation on the 
authority of a local agent of the company, and an attempted waiver, 
in violation of such provision, is not binding on the insurer. 


. Breach of a condition in an insurance policy against vacancy or 
change of occupancy does not of itself avoid the policy, but merely 
affords ground of forfeiture at the option of the insurer. 


. If, with knowledge of the facts by reason whereof it is entitled to 
claim a forfeiture, the insurer continues to treat the policy as in 
force, or does any act inconsistent with an intention to insist upon 
the forfeiture, the forfeiture is waived. 

. Notice of facts entailing a forfeiture to the local agent of the insurer, 
who has authority to issue policies, is notice to the insurer. 

. Insurance Co. vs. Heiduk, 46 N. W., 481, 30 Neb., 288, 27 Am. St. Rep., 
402, limited. 

bh. Where a tenant has removed from the insured premises, and a loss 
occurs the same day, within a few hours, whether there was a va- 
cancy, or a2 mere temporary cessation of occupancy until the tenant 
could fully remove his effects, and some one else could be put in, is a 
question for the jury. 

— Hunt vs. State Ins. Co., 327-28. 


See CANCELLATION 3. 


VALUED POLICY. 


LiaBruity IN CasE or TotaL Loss—EvIDENCE AS TO, 


The policy provided that it should not be liabie beyond the cash value 
and that the loss should be estimated according to such value with 
proper deduction for depreciation, and should in no event exceed 
what it cost to replace, and in case of difference should be estimated 
by appraisers. 


Held, That these provisions in case of total loss were invalid, being in- 
consistent with the valued-policy law of Kentucky. 
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Held, That the rejection of a letter from an adjuster which appeared not 
to be relevant was not error. 


Held, That in an issue as to whether the loss was total, evidence as to 
cost of replacement was properly rejected, but testimony as to what 
was necessary to restore the building was admissible. 

Held, That photographs which seemed to show only partial loss were 
not conclusive where they failed to show conditions of the walls 
which, according to some of the testimony must be torn down. 


-Hartford Fire Ins. Vo. vs. Bourbon County Court, 481. 


WATCHMAN. 


Wauart is Surrictent CompLiANCE—ProoFs oF Loss. 


The insured in the application, in reply to the question: ‘‘ Do you agree 
to keep a watchman on the premises at all times when the ma- 
chinery is not in operation?” answered “ Yes.” It was also agreed 
that the statements should be a continuing warranty. 

Held, That the agreement as to the watchman was at most a condition 
subsequent, not to be construed so strictly as to defeat the intention 
of the parties. 

Heid, That where two competent men were employed, and one prema- 
turely left his post without authority two hours before the arrival 
of the other, and the fire occurred in the interval, it was a sufficient 
compliance. 

Held, That it was not necessary to specifically state in the petition that 
proofs were furnished within the required sixty days where it was 
alleged that all the conditions had been performed. 


—McGammon vs. Millers’ Nat. Ins. Co., 347. 
WHOM IT MAY CONCERN. See Trrtz 2. 
WIFE. See Asstanment 5; Compromise; INsuRABLE INTEREST; TITLE 8. 


WIFE’S POLICY. 
TITLE TO. 


The policy was payable to the wife, or in case of her previous death, to 
her children. The insured survived the wife and the money was 
paid to their son as administrator, who represented himself as sole 
heir. and was appointed administrator of her estate, and by him 
was accounted for to the court, and was by it decreed to be sole heir. 

Held, That the company cannot be compelled to pay again to a reputed 
stepson on the ground that he was intended by the insured to share 
in the proceeds. 


— Voss et al. vs. Connecticut Mut. Life Ins. Co., 84. 


YEARLY RENEWABLE POLICIES. See ExtTenvep Insurance. 


Sess 
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